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THE LAW REPORTER. 


MAY, 1843. 


THE CASE OF THE SOMERS. 


On the arrival of the United States Brig of war Somers at the 
harbor of New York, in December last, it was announced by 
Commander Mackenzie, in an official despatch to the secretary of 
the navy, that in the course of his voyage on the high seas, and, 
as it appeared, within four days’ sail of the port of St. ‘Thomas, to 
which he was bound, he had caused a midshipman and two of the 
crew to be hung at the yard arm for the crime of mutiny. 

This summary act of individual power, excited —as well it 
might—deep feeling throughout the United States. ‘That an 
armed vessel of war, manned chiefly by native citizens, many of 
them apprentices, who had been nurtured for the service by the 
bounty of the government, could be the scene of a foul conspiracy ; 
that an American officer — son of one of the cabinet councillors — 
could be suspected of a crime so enormous; and that, while the 
almost incredible story was yet sustained by no actual aggression 
or overt act of violence, the commander, having the ringleaders in 
irons, should, of his own authority, in cool blood, put them to 
death, were circumstances so terrible and so new as well to account 
for the astonishment and the grief, which they everywhere excited. 

The secretary of the navy immediately ordered a court of in- 
quiry to be assembled ; but before the opinion, which he required 
it to express, had been communicated to him, he caused the 
commander of the Somers to be arrested on a charge of deliberate 
murder, and appointed a court martial immediately to proceed to 
his trial. ‘This court convened on the first day of February, and 
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2 CASE OF THE SOMERS. 


after a session of more than thirty days, came to a result, which at 
this date, (April 6,) is not publicly known. There is little doubt, that 
it has acquitted the accused, and probably with high commenda- 
tion. In the opinion of the community, which is somewhat divi- 
ded upon this terrible transaction, the execution was either an act 
of stern but necessary severity, determined upon by sound judg- 
ment, and enforced by a high sense of duty, for the security of the 
lives of the rest of the officers and crew, and the honor of the 
flag, or it was a wanton exercise of despotism in a moment of 
nervous irritability and abject fear, which obscured the judgment 
of the terrified commander. ‘There seems to be no middle ground 
between these opposite opinions. If, under the circumstances of 
the case, it was proper that the deed should be done, the bold and 
fearless act of the young commander, who had the resolution to 
meet the tremendous responsibility of his most awful situation, 
with a full knowledge of the perils to which it would subject his 
own life, and the imputations it would cast upon his honor, is an 
exhibition of moral courage which more than the exigencies of 
wreck or battle give the world assurance of a man. If it was an 
unnecessary, it was a cowardly act of brutality and fear, proving 
that a sense of danger had unbalanced the mind and rendered it 
wholly inadequate to the various exigencies of the profession and 
the casualties to which naval life is constantly exposed. 

The court of inquiry and the court martial were as highly re- 
spectable as any naval service has ever assembled; but we very 
much incline to believe, that their decisions, as such, will have 
small effect in establishing a public sentiment. The first had the 
appearance of an ex parte investigation, and though its opinion 
was summarily and distinctly pronounced, the views of the intelli- 
gent civilian who was appointed their legal adviser, have never been 
published, if indeed they were ever delivered. The deliberate 
opinion of that distinguished lawyer, connected, as he heretofore 
has been with the navy, would have done much to have given a 
true direction to the public mind ; and it is a matter of regret, that 
it has not been officially disclosed. 

In regard to courts martial, there is not much disposition, out of 
the military profession, to place any strong reliance on the judg- 
ments of these tribunals. We do not intend to give a narration of 
the facts which led to the catastrophe on board the Somers, which, 
from the deep interest they have excited, are generally known and 
understood. Our object is somewhat more professional, though 
we trust not without interest to general readers. We propose to 
say something in relation to the jurisdiction, construction, and 
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CASE OF THE SOMERS. 3 


practice of courts martial, and of the law applicable to the case of 
Commander Mackenzie. 

Naval courts martial have unfortunately been, of late, very fre- 
quently convened. ‘This implies a very bad condition of the naval 
service, either of insubordination or of tyranny ; and when that halo 
of glory which surrounds the military profession, and shuts out by its 
splendor a too intimate inspection, is in any degree dissipated, and 
the interior of the service, with its perils and its sufferings, its pas- 
sions and its vices, are exposed to the gaze of an inquisitive public, 
it would be desirable to find that its character does not suffer in 
general estimation, and if it loses something through the imagina- 
tion, it gains more than an equivalent by a knowledge of the truth. 

A court martial is formed, we think, upon principles, which, at 
the present day, are essentially inapplicable. Like other courts it 
is to administer the law. It is to discover the truth and apply it ; 
to do justice, to love mercy, and to walk humbly before the world. 
These are parts of a science which has improved and is improving 
with the intelligence and morality of the age. ‘The legal depart- 
ment in all other of its branches, has kept progress with the gene- 
ral advancement of the human mind. The expansive power of 
the common law has accommodated itself to the new condition of 
society, and the codes of the civilian have received the inspiration 
of the master-spirits of the world. Very little, if indeed anything 
of modern improvement has been infused into military tribunals. 
They remain now in most, if not all, essential parts, exactly what 
they were a century ago, and in the United States are believed to 
be somewhat below the similar institutions of England, even of 
that period. 

A court martial is composed of military men. We use this 
word in its broad signification, as a general term, including the 
officers of the army and navy. ‘This selection has its advantage 
and its disadvantage. It secures the best professional skill appli- 
cable to the subject. None but a practical seaman can well judge 
of nautical manceuvres proper in a shipwreck or a battle; but 
with his superior competency comes also the prejudices of associa- 
tion that often pervert the judgment and oftener are thought by the 
public to do so. This disturbing force is greatly increased in our 
courts martial because the very limited means of the country cre- 
ate of necessity a much closer association, while some of the con- 
comitants of the European service, namely, civil rank, parlia- 
mentary influence, family wealth, and similar adventitious circum- 
stances, full of other evils as they are, yet serve to make a court 
martial there a much less partial and personal institution than in the 
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United States. One of the mail-directors of the Cunard line of steam 
packets, was a lieutenant in the naval service of Great Britain be- 
fore the captain of the frigate Spartan, recently in the harbor of 
Boston, was born. ‘This is very inconsistent with American ideas 
of right; but either of these oflicers could set on a court martial 
for the trial of the other, without the prejudices of professional as- 
sociation. ‘Their rise and progress in the service have no principle 
incommon. American oflicers are all one family and pretty closely 
connected too, because the national family is a small one. ‘They 
are educated to high principles of honor, and are eminently above 
all unworthy motive, but each man on a court martial sits in 
judgment on himself; and almost every one has literally been al- 
ternately at the bench and the bar. This circumstance we hold 
to furnish some excuse for that want of public confidence reposed 
in their decisions. 

Again, we have to remark, that although all offences triable by 
a court martial are breaches of professional duty they are not con- 
fined to mere professional duty in the battle or the breeze. Ques- 
tions of political and moral right sometimes occur that are to stamp 
a character upon the country. 

When General Jackson crossed the Spanish lines, and Captain 
Jones captured Montecherry;—when the former distinguished 
commander caused the immediate execution of Arbuthnot and 
Ambrister, in contravention of the decision of a court martial, and 
when commander Mackenzie ordered three of the men under his 
command to be executed, it was no mere technical professional 
duty that became the subject of judicial animadversion. Soldiers 
and sailors are not by education or practice best calculated to ascer- 
tain the true state of facts in cases of this description or the great 
principles involved in the claim to a power which on those occa- 
sions was assumed. All the peculiar knowledge they have as 
professional men is gained by their testimony as witnesses, while 
the learning and the ability of profound statesmen, civilians, and 
casuists, best settle the principles and apply the law. 

Courts martial in the United States, have a very extensive juris- 
diction. In the case of the Somers an attempt was made to obtain 
an indictment in the circuit court of the United States, at the very 
time when the commander was on trial before the court martial. 
This attempt at a double jurisdiction and a double exposure of the 
officers to the risks and penalty of the law, revolting to the national 
sense of justice, drew to the question of right the attention not 
merely of professional men, but of the public generally. The 
learned opinion of Judge Betts, renouncing all claim to jurisdiction 
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CASE OF THE SOMERS. 5 
on the part of the civil tribunals, is well sustained by general rea- 
son and authority, and has been acquiesced in by the common 
consent of the bar; to the extent, and with the cautious limitations 
which were expressed. 

The consequence is, that under the laws of the United States 
there devolves on military courts martial a very extended jurisdic- 
tion, not, as we hope, frequently to be invoked in practice, but with 
a prudent foresight to be prepared for, and placed as far as _possi- 
ble, in competent hands. 

The original constitution of these courts had such regard to this 
subject as was suited to the early times in which they were estab- 
lished. Their organization requires the appointment of an anoma- 
lous officer, called a judge advocate, whose duty, as his name 
implies, is to discharge the functions of a judge and an advocate. 
As a judge, conversant with the law and the practice of courts, he 
is to advise the members on such questions of law as the case 
presents, and to be of counsel for the prisoner, according to judi- 
cial custom, when the prisoner was not allowed counsel in his de- 
fence. At the same time, he is to be the prosecuting officer for 
the government, and, withal, the recorder of the court. ‘The 
military officers become a jury, with power to decide the law 
and the fact, and to assign due punishment on conviction. ‘The 
judge advocate is in truth the judge; and, as in these trials, an- 
ciently, no counsel was allowed the prisoner, the judge advocate 
might without any great difficulty see to the proper management 
both of the prosecution and defence. It is, after all, a rough sort 
of jurisprudence ; but since better intelligence has shaken even the 
theoretical character of such machinery, modern practice has made 
it wholly impracticable, in most cases, to effect the objects for 
which it was established. 

No man, at the present day can well discharge the commingled 
duties of a judge in court, and lawyer to both the litigants. Since 
the universal liberty established by common consent as the right of 
the accused, to have his own attorney, the services of the judge 
advocate in that capacity are unnecessary, and rather impertinent. 
In the case of the Somers we find, indeed, that the judge advocate 
proposed to renounce his appropriate duty of prosecuting officer, 
or at any rate to modify it. We notice in the newspaper report 
of the case these remarks : 


The judge advocate, before the examination of testimony begins, desires to 
state to the court, that he does not regard himself as occupying the position of a 
prosecuting law officer in the civil tribunals. His duty he believes akin to 
that which was devolved on the English judges at that time when traversers were 
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put on trial without the privilege of counsel. A prosecuting officer in the Ameri- 
can court, where the benefit of assistance is always allowed the defendant, usually 
contents himself with presenting a prima facie case, and if compelled to resort to 
witnesses believed to have a favorable feeling toward the defendant, studiously 
uses no more than is absolutely indispensable, because otherwise he would be 
prevented from sifting their testimony by cross examination, or attacking it by 
way of positive impeachment ef character, should they bear witness contrary to 
that he believes the truth, the principle being that no one shall thus discredit his 
own witness. But I must not be made to take a position at all disabling me 
from extracting the truth of the transaction, &c. 


We have no reason to suppose, that the judge advocate intended 
to place himself in hostile array to the accused. He appears to 
have thought—and, we doubt not, very honestly —that he was 
taking a position of great impartiality and candor, but it could not 
have been maintained for a day without showing an exceedingly 
dangerous innovation and excess of power, and if a case should 
occur when the government was striving for a certain result, 
whether favorable or adverse to the accused, this assumption of 
right under the color of superior fairness, would be a most potent 
instrument of wrong.’ 

A court martial is an open tribunal. Its entire proceedings are 
reduced to writing. ‘I'he audience are witnesses that the transcript 
is true, and the press sends it to the world. It has, therefore, all 
the advantage of that moral restraint which the public sentiment 
imposes. Let it, then, have the best means of coming to a correct 
result. Military men are the fittest material for that part of the 
tribunal, which is nominally the court, but which really performs 
the office of a jury. It should have a prosecuting officer charged 
to maintain the accusation on the part of the government. ‘The 





1 Since the trial of commander Mackenzie closed, the judge advocate has pub- 
lished a long vindication of his conduct, accompanied by affidavits and letters of 
recommendation from distinguished citizens of Baltimore. We regretted to find 
the New York newspapers interfering with the course of the trial during its pro- 
gress. It was unjustifiable and improper, and especially we consider any attack 
made on the integrity of the judge advocate, wholly unfounded and misapplied. 
He evidently conducted the case with entire uprightness of purpose, with great 
industry and labor, and with a desire of impartiality, which by turns subjected 
him to the unjust reproaches of both those classes, who have taken different sides. 
The professional ability which he displayed in the course of his arduous duties is 
of course a fair subject of comment to which all men in public station must sub- 
mit. It was his greatest misfortune not to have acquired the public confidence in 
advance, and especially to have excited some apprehensions by the singular decla- 
ration of his position at the opening of the court. If he will allow us, in all friend- 
liness, to make a suggestion, it would be, that he is too excitable — too prone to 
take offence, and too sensitive for a public prosecutor. But these are incidents 
which it often takes more than “‘ a boyhood of thirty years ” to overcome. 
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CASE OF THE SOMERS. 7 
defendant would meet him alone or by counsel, at his pleasure. 
Instead of a judge advocate, let there be an individual, learned in 
the law, controlling, as a judge, the legal course of the trial. If 
the case requires it, an argument by counsel on both sides, and a 
charge by the legal adviser of the court, should close the proceed- 
ings. 'This would put the members in possession of all the con- 
troverted points with the most ready means of understanding and 
deciding them. ‘Thus this irregular court would be modernized 
and made to keep pace with civil tribunals in its power to do jus- 
tice, and in its influence upon the moral sense of the community. 
The accused would be safe in a trial by his peers conversant with 
the technicalities of duty ; and he would be assured of a right ad- 
mission of evidence and a sound exposition of the law, circum- 
stances of paramount importance, and the public would see justice 
administered here, as elsewhere, without fear, favor, or hope of 
reward. 

As these courts are now organized, everything depends on the 
ability of the judge advocate. A trial that should be finished in a 
fortnight, may be spun out to forty days, and the real merits of the 
case be buried in a mass of useless lumber, or it may be hurried 
over with unseemly rapidity and obscured by digressions and false 
issues, unless a skilful hand directs the course, and a clear, firm, 
and steady judgment marks the energy of this important affair. 

As there are no cases where the public or the accused are more 
deeply concerned in a correct understanding of the law or a faith- 
ful administration of it than those which may be presented to a 
court martial, as high legal attainment is required in the service, 
as before any other judicial tribunal ; and as the compensation al- 
lowed by law is understood to be very liberal, there is no excuse 
for not obtaining it. 

We were somewhat surprised by a diflerent opinion, to which 
our attention was called in a recent number of a contemporary 
journal.’ At the close of a very able article on the exploring ex- 
pedition, which terminated as most naval operations now do, in a 
series of court martial prosecutions, the writer has the following 


paragraph : 


‘** While on this subject, we must be allowed to mention another grievous 
abuse, into which the navy department has fallen. We mean the appointment of 
able and distinguished lawyers to be judge advocates ; thus compelling the ac- 
cused, whatever may be his circumstances, to employ the best counsel to be had 





* North American Review for April, 1843, page 270. 














8 CASE OF THE SOMERS. 


in the place where the trial is held, or to obtain legal aid from other cities, at 
still greater expense. ‘This proceeding usually creates a struggle between two 
members of the bar, thereby enlisting feelings which too often convert the judge 
advocate into the prosecuting attorney. If this practice be continued, the disci- 
pline of the navy will be destroyed. If a superior officer is liable to be tried on 
frivolous charges brought against him by a junior, and exposed to ruinous ex- 
penses, whatever may be the result of the trial, the discipline of the service will 
be made to yield to the dread of such an unequal measure of justice, and the 
gravest faults will remain unrebuked.”’ 


It was not until we had read this paragraph several times, that 
we could satisfy our own mind whether it was meant to be ironical 
or serious — and we are still in some doubt in which sense the au- 
thor intended it should be received. But if it be meant as a 
serious accusation against the navy department for the too great 
professional talent of its judge advocates, we beg to observe to his 
first objection, that a naval officer whose character is at issue, if he 
retains counsel at all, will endeavor, without regard to the weight 
of his opponent, to employ the best he can obtain. If he be 
wholly inops consilii he may trust himself to the counsel of the 
government with a confidence precisely in proportion to that gen- 
tleman’s rank in his profession. 'The intellectual power and liberal 
qualities of mind and heart, which carry a man onward as a law- 
yer, elevate him in the same degree above the little arts, the chi- 
canery and meanness, which are found only in the lower orders of 
his profession. With such a man there will be no struggles for 
victory, for he feels that his character does not depend on the re- 
sult of the trial, but the manner of its management. If the origi- 
nal construction of the court is retained, without the amendments 
we have ventured to suggest, a judge advocate of eminent talents 
and established reputation, will have as little inclination as motive 
for departing from a liberal, generous, and candid conduct in rela- 
tion to the party accused. 

No oflicer of any grade should be exposed to frivolous charges. 
A solicitor of the navy, a judge advocate general, or, in default of 
these very necessary officers, the secretary himself is bound to 
know, before a court martial is convened, that the charges are pro- 
per subjects of judicial animadversion, and are sustained by such 
apparent probability as makes their investigation a duty. The 
idea of maintaining frivolous charges by poor counsel, so that the 
two negatives may destroy each other, is a novel discovery in the 
theory of legal prosecution. It will happen among the misfortunes 
of military men as of civilians, to be subjected to the chances of 
litigation. Not only are those acts which are in themselves crimes, 
the occasion for military courts, but the etiquette of the profession, 
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CASE OF THE SOMERS. 9 


the law of honor as of arms, is often the subject of grave in- 
quiry. 

It is not within the scope of this article to speak of the means of 
preventing the too frequent call for a military court, but our sym- 
pathy is truly and strongly enough enlisted in behalf of an otlicer 
on trial, to beg of all things, that he may be saved from the fangs 
of a third or fourth rate practitioner at the bar. If military men 
are not and cannot be deeply versed in the principles of legal sci- 
ence, and are liable to the great mistake, as our history shows, of 
condemning a citizen to death under the second article of military 
law, to which law he was in no respect amenable ; if they are not 
conversant with the rules of evidence, on which the life of an in- 
nocent man may depend, or with the weight of testimony, cir- 
cumstantial or direct, by which the truth of the case is to be dis- 
covered ; if, indeed, like a special jury in a civil case, under the 
law merchant, they are exceedingly well versed in all that belongs 
to their own art, but have equal need of direction in the profound 
principles of a science which taxes in its exercise the greatest abil- 
ities of the age; it would be a most dangerous experiment to put 
them under the direction of a person, whose merit consisted in the 
feebleness of his talents, and his qualification for service in not 
having mastered his profession. We have never yet found that 
great talents or learning rendered a man unable to conduct a judi- 
cial inquiry with advantage, or to preside on the bench of justice 
with credit to himself or his country, but it is exceedingly easy to 
understand, that the want of these qualities may disturb the princi- 
ples of jurisprudence and unsettle the confidence of the commu- 
nity. 

The commander of the Somers justified the execution of his 
prisoners on the necessity of the act—on the right and the duty 
of self-defence — on the circumstances and condition of his vessel 
and crew, which left him no other means of meeting the exigency 
of the case. It would have been better, we think, for his fame — 
certainly for the estimation of his character by the people, if he had 
said no more — better still, if more was to be added, had he ex- 
pressed those feelings of distress and regret for the terrible occa- 
sion which become the heroism of a warrior not less than the 
humanity of a man. There is testimony in the trial, that he felt 
them, but his official letter to the department is written in false 
taste, at least, if not on false principle, and claims not sympathy in 
misfortune, but reward for victory. We pass it over without 
further remark, because we think it has already worked out a 
sufficiently severe punishment. It turned aside the current of 
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public feeling, that was ready enough to have taken the part of 
the commander, and excited painful apprehensions that a man 
who could look back upon the transaction with so much compla- 
cency, if not satisfaction, might have proceeded in the execution 
with rashness, perhaps, if not with unmanly fear. This letter the 
vigilance of the judge advocate has placed among the evidence 
before the court, and in one aspect of the case it may present a 
very troublesome question to the secretary, or the president of 
the United States, in a review of its judgment. The counsel of 
the defendant, with their powerful appreciation of the difficulties 
presented by this mistaken document, omit all reference to it on 
the trial. Their defence is placed on safer grounds. It maintains 
the right of the accused to an acquittal, on the sound principle of 
universal law, that an act done in justifiable self-defence, the 
defence of himself, his officers and crew, and the preservation of 
the ship under his command, entitles him to a judgment in his 
favor. 

To make out the truth of this defence the counsel undertake to 
prove, first, That there was a conspiracy and mutiny, of which 
the persons executed were guilty. Second, That it had extended 
to a great and unknown length among the crew. ‘Third, ‘That the 
prisoners could not have been safely kept on board the Somers 
until her arrival in a port of the United States, or even her first 
port of destination, and as a consequence the only possible way to 
arrest the mutiny was to execute the ringleaders. If the premises 
are true, the conclusion is unquestionably a sound principle of 
natural and universal law. It is written by the hand of God upon 
the heart. It is a doctrine of humanity no less than of law. On 
this supposed state of facts the death of these three guilty men 
saved the lives of at least thirty innocent ones, and probably of ten 
times that number. ‘The mutineers would have begun by making 
a clean sweep of the quarter deck, and probably of the ‘small 
fry,”’ as they called the younger apprentices. Their ulterior mas- 
sacres and devastation, when a pirate’s flag should float at the 
mast-head of a swift-sailing vessel of war, capturing unarmed packet 
ships, and flying from vessels of superior force, until ruin should 
sooner or later overtake this monstrous miniature of hell, cannot 
be measured by human imagination. 

The right, then, arises from the facts ; and the question presents 
itself, are the allegations true? Was there a conspiracy or a 
mutiny, the one being only a more advanced stage of the other ? 
Were any other means in the power of the commander to prevent 
the consequences of an outbreak? These are questions of fact 
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CASE OF THE SOMERS. 11 


properly submitted to the naval gentlemen who composed the 
court. They were a jury, entrusted by the laws of the I nited 
States with a power to decide them, subject to the revision of a 
higher functionary ; and the country should acquiesce in the results 
established by the power which itself has provided. 

There was, however, a collateral question of some interest, 
which presented itself in the course of the inquiry, upon which the 
judgment of the respondent’s counsel, everywhere eminent, showed 
itself superior to the unguarded gallantry of their client. If any 
other means of preventing the success of the mutiny were practica- 
ble, the logical precision of their argument fails. 

Could the commander have carried the prisoners to St. ‘Thomas, 
or other nearer island, and surrendered them to the civil authority, 
or procured assistance in sending them to the United States ? 
We admire the self-devotion of one of the younger oilicers, who 
declared before the court, that he would rather walk overboard 
than that an American vessel of war should seek protection, in a 
foreign port, from mutineers in its crew. It was a Spartan senti- 
ment, worthy the chivalric spirit of his profession, but from the 
commander we expect prudence as well as courage, and admit no 
false idea of professional pride to trifle with the security of life. 

In our opinion, if it was practicable to have made a West India 
port in safety, the defence, on the grounds upon which it was 
placed, is not sustained. The learned counsel, aware of this, in- 
stead of enlarging the commander’s rights under the law, contents 
himself with an array of very formidable circumstances to show 
that this refuge was wholly impossible. We cannot, according to 
our plan, discuss this question of fact, upon which the court has 
pronounced its opinion, but we think the professional opinion of 
nautical men upon a matter of this kind is entitled to unqualified 
respect. 

It has occurred to us, however, as it undoubtedly has to our 
professional readers, that there is a grave question of law behind 
the controverted facts of this defence. Suppose there was in 
truth no mutiny ;—that the imputed confederacy was all a joke, 
or that in the immature stage of a real conspiracy naval men are 
of opinion that the prisoners could have been kept in irons until the 
vessel arrived in the United States, but nevertheless, that the com- 
mander of the Somers in good faith believed at the time, on exam- 
ination, and by circumstances satisfactory to his own mind, all the 
propositions assumed now in the defence. Had he or not by his 
position and the laws of the land a legal right to proceed to a sum- 
mary execution upon his own honest and deliberate judgment, 
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under plausible evidence of its absolute necessity? And as a 
further branch of this question, are we to decide under what code 
of law the armed vessels of the United States navy are sailing on 
the ocean, either in squadron or alone, in time of peace as of war — 
if, indeed, there is ever such a state of universal peace as would 
render the armament on board, or the proper discretion to use it, 
unnecessary ? Are these ships under the operation of the princi- 
ples of the law which regulates officers on land, and the statute 
provisions of the congress of the United States only, or is another 
set of principles in legal and admitted operation, which is properly 
denominated Martian Law ? 

In the former case the discursive inquiry of the court martial was 
pertinent to the issue between Commander Mackenzie and the 
government, but if martial law, as it is to be understood with the 
modifications made by congress in relation to the navy, is the 
proper code by which to try the officer in command, and his 
rights, his responsibilities and his duty are all to be settled by that 
sanction, then the only question is one relating to his good faith, 
his honesty of intention, his real conscientious belief. ‘To be sure, 
on land, martial law is held in great abhorrence by a free people. 
The Constitution of Massachusetts, Article twenty-eight of the 
Bill of Rights, provides that “no person can in any case be sub- 
jected to law martial, or to any penalty or pains by virtue of that 
law, except those employed in the navy or army, and except the 
militia in actual service, but by authority of the legislature !” 

These exceptions are negatives pregnant. Anterior to any writ- 
ten constitution in this country, its arbitrary principles were, in cer- 
tain cases, well known rules of action. Sir Matthew Hale, who 
wrote about two hundred years ago, gives the history of the 
reversal of the attainder of Thomas, Count of Lancaster, who was 
executed by martial law in the time of Edward IV., because 
martial law could not be enforced in time of peace; and Lord 
Coke has a dictum of this sort: “ Ifa lieutenant, or other that hath 
commission of martial authority in the time of peace, hang or other- 
wise execute any man by color of martial law, this is murder, for 
this is against Magna Charta.”’! 

But all this is upon land, in time of peace ; and, according to the 
quaint expression in the books, “ it is time of peace when the king’s 
courts are open ;” that is, when justice can be administered by a 
regular tribunal. There is then no right, for there is no need, of 
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the summary conclusions of martial law. But there are no law 
courts on the high seas. An armed public ship is a detachment of 
the naval army, in actual service. Exigencies occur, which leave 
brief time for thought, and a moment’s hesitation may determine 
the issue of a battle, or the catastrophe of a wreck. ‘The respon- 
sibility is awful, and the power corresponding to it is tremendous. 
There can be little of democracy in war, Gallantry, and cour- 
age, and firmness and patience under suffering, are but part of the 
jewels in the coronet of the naval warrior. He has the lives of 
men under his control. Fidelity to his trust, by whatever means 
it can be exhibited, is his noblest characteristic, and a high moral 
courage his most certain means of displaying it. 

Hence, under certain circumstances, martial law does super- 
sede the ordinary administration of justice both on sea and 
land, and the consequence is to invest in the superior officer, for 
the time being, an unlimited dictatorial power, for the exercise of 
which he is answerable to no human tribunal except for the exer- 
cise of it according to his honest convictions and best judgment. 

Whoever is armed with this resistless power, should arm himself 
with the discretion, the prudence, the intelligence that may make its 
exercise profitable. It is against all our notions of justice, and all 
our religious sentiments, that a man should hold by his own breath 
despotic power over human life ; but war in all its branches, in all 
its conditions, in all its forms, is equally adverse to moral feeling 
and religious duty. What is a line of battle ship but one vast vol- 
cano for human destruction, an artificial earthquake, ready to burst 
upon mankind ? What are your navy yards, your arsenals, your 
forts, your magazines of arms, but instruments which the passions 
and crimes of men have invented for desolation and death! It is 
incident to this tremendous battery, that a power should direct it 
proportioned in its might to the great machinery it moves. Hence 
comes martial law and the law of war, softened indeed in the civ- 
ilization of the world, and impressed, to some extent, with the im- 
provements of the age, stern, severe, sudden in its decision, prompt 
in its exercise, yet a necessary part of that great system of wrong, 
which the violence of human passions has contrived for the propa- 
gation of human wretchedness, and which will continue to pour 
forth its vials of wrath, till the predicted time arrives, “* when men 
shall beat their swords into ploughshares, and their spears into 
pruning hooks — when nation shall not lift up sword against na- 
tion ; neither shall they learn war any more.” 
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Recent American Decisions. 


Circuit Court of the United States, Massachusetts, May Term, 1842, 
at Boston. 


SpraGvue AND oruers Uv. THe Carco or tur Scuooner Marta. 


The general rule in the admiralty, in cases of derelict, is to allow a moiety of the 
5 7? 
property saved to the salvors ; but more or less will be allowed according to 
the circumstances of each particular case. 


Under the circumstances of the present case, the court decreed one moiety of the 
gross proceeds of the value of the property to the salvors with full costs and 
expenses, the latter to be a charge exclusively upon the other moiety. 


Tis was a libel for salvage of certain goods, and was certified to 
this court from the district court under the act of 3d of March, 
1821, ch. 189, on account of the district judge being related to the 
libellants. ‘The libel set forth, in substance, that on the 9th of 
April, 1842, the master and crew of the brig Cambrian, of Boston, 
discovered a wreck, which they boarded, and discovered that it 
was the hull of the schooner Maria, of New York, and found that 
the said hull and the cargo on board thereof were entirely derelict, 
and without any person on board, and nearly full of water. ‘That 
the said master and crew attempted to take out the goods, wares 
and merchandise laden in the said schooner, and convey them on 
board the said brig Cambrian, but the weather was so tempestuous, 
and the sea so rough, that they were not able to take out any more 
of said goods, wares and merchandise, than one hundred and forty 
barrels of flour, two chain cables, one small anchor, two stoves, 
and one hard wood table, all which they brought to the port of 
Boston. ‘That the said master and crew, and owners of the said 
brig Cambrian, by reason of the great risk and hazard they ran, 
and the service they performed in saving the said portion of said 
cargo deserve, and were justly entitled to meet and competent sal- 
vage for such service, together with all charges and expenses at- 
tending the same. 

The Mutual Safety Insurance Company, of New York, inter- 
vening for their interest in the cargo of the Maria, appeared and 
claimed the goods, wares and merchandise above mentioned, as 
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their property. ‘They admitted the facts as set forth in the libel, 
and prayed the court, after awarding to the libellants meet and 
competent salvage, to decree restitution of the said property to the 
claimants. 

The cause came on for argument upon the libel and answer, no 
evidence baving been taken by either party, and no matter of fact 
being in controversy ; and it was argued by William Gray tor the 
libellants, and by F. C. Loring for the claimants. ‘The following 
“ases were cited for the libellants. Rone v. The Brig: » 
Mason R. 372); Cross v. The Ship Bellona, (Bee’s Adm. R. 198) ; 
The Priscilla, (Bee’s Adm. R. 1) ; Taylor v. The Friendship, (Bee’s 
Adm. R. 175) ; Bass v. Five Negroes and a Canoe, (Bee’s Adin. 
R. 201); Jesby v. 194 Slaves, (Bee’s Adm. R. 226); The Fortuna, 
(4 Rob. R. 193); The Frances Mary, (2 Hagg. Adm. R. &9) ; 
L’ Esperance, (1 Dods. R. 46); The Blendenhall, (1 Dodson R. 
414); Hand v. The Elvira, (Gilpin’s R. 60); The Elizabeth and 
Jane, (Ware’s R. 35); The Rising Sun, (Ware’s R. 378); The 
Ship Henry Eubank, (1 Sumner R. 411); The Britannia, (3 Hage. 
Adm. R. 153); The Aquila, (1 Rol. R. 42); The Jonge Bastiaan, 
(5 Rob. R. 322. 
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Srory J. This is a clear case of derelict, and is admitted on 
all sides to be so. ‘he general rule in the admiralty under such 
circumstances is to allow a moiety of the property saved to the 
salvors. It is not, however, an inflexible rule, but it will yield to 
circumstances, as for example, where the property is very large 
and no extraordinary perils or labors have been encountered, the 
allowance has sometimes been less. On the other hand, where the 
property has been small, the salvors numerous, and the perils 
imminent, or the services laborious and exhausting, a larger allow- 
ance has been thought justifiable. But, unless, under some pecu- 
liar circumstances of this sort, the general rule is silently permitted 
to have its sway. ‘The case of The Blendenhall, (1 Dodson R. 
414,) illustrates the former position ; although it strikes me, that the 
salvage awarded was there too low under all the circumstances. 
The case of the Fortuna, (4 Rob. R. 193,) The Marquis Huntley, 
(3 Hagg. Adm. R. 248, 249,) and The Charletta, (2 3 lagg. Adm. 
R. 361,) are to the same effect. On the other hand, there are 
cases in which more than a moiety has been decreed to the salvors 
under circumstances such as have been already alluded to.' But 





* See The William Hamilton, 3 Hagg. R. 168, and Id. note (a). The Reliance, 
2 Hagg. Adm. R. 90 note. The Jonge Bastiaan, 5 Rob. R. 322. 
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the decisions all show, that it is with great reluctance that courts of 
admiralty award more than a moiety. The Frances Mary, (2 
Hagg. Adm. R. 89.) The Britannia, (8 Hagg. Adm. R. 153, 
154.) The Effort, (3 Hagg. R. 165, 167.) The Ewell Grove, (3 
Hagg. Adm. R. 209, 221,) and The Queen Mab, (3 Hagg. Adm. 
R. 242.) As long ago as in the case of Rowe v. An unknown Brig, 
(1 Mason R. 372,) I had occasion to express my own opinion 
upon the subject; and I can perceive no reasons now to recede 
from what was then said. 

The gross amount of all the property saved in the present case, 
is about six hundred and ninety-six dollars, Of this amount, articles 
to the value of one hundred and nineteen dollars is unclaimed ; the 
residue, the flour now claimed, sold for the gross amount of five 
hundred and seventy-seven dollars ; the number of the salvors is 
twenty-two. ‘The service was plainly a meritorious one ; but not 
under circumstances of extraordinary peril or difliculty. No ob- 
jection is made, nor indeed in my judgment, could reasonably be 
made, against the allowance of one moiety of the proceeds. ‘The 
libellants, however, insist, that they are entitled to a higher remu- 
neration, and ask three fifths. 

In the present case, I cannot say, that I see suflicient grounds to 
deviate from the general rule of a moiety ; and I should be loth to 
do so, unless under pressing circumstances, since it might other- 
wise produce litigation in every case of derelict. I shall, therefore, 
decree one moiety of the gross proceeds of the value of the pro- 
perty to the libellants, with their full costs and expenses — the 
costs and expenses to be a charge exclusively upon the other 
moiety. ‘T'his is not an unusual course in cases of this sort; and 
it will in effect not essentially vary from a decree for three fifths of 
the net proceeds. 


District Court of the United States, Maine District, February, 
1842. In Bankruptcy. 


GaRDNER Dennetr v. Natuanten Mitrcuewu. 


A conveyance of property by a bankrupt, bona fide, made more than two months 
before he filed his petition, for a fair and adequate consideration, is not void, 
although he may have been insolvent at the time ; provided the other party had 
no notice of a previous act of bankruptcy, or of his intention to take the benefit 
of the bankrupt law. 


Tus was a petition of Gardner Dennett, assignee of David D. 
Ruggles, a bankrupt, claiming certain property, which had been 
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transferred by Ruggles to G. & D. N. Ropes, which had been 
taken into possession by their assignee, as having been transferred 
in fraud of the bankrupt law, and for the purpose of giving them a 
preference over the creditors. ‘The material facts were as follows. 
The Messrs. Ropes, being creditors of Ruggles and indorsers of 
his paper to a considerable amount, became dissatisfied with the 
state and prospects of his business, and called upon him on the 
17th of June for security. Ruggles declined giving security, but 
offered to transfer, by an absolute bill of sale, any of his property 
to pay the debts due to them, and further to pay the amount of 
their liabilities for him, on condition of their assuming and under- 
taking to pay them as their own proper debts. [This proposition 
was accepted and he accordingly conveyed to them on that day, 
by an absolute bill of sale, all the stock in trade, in the store he 
then occupied, with other property of various kinds, including sev- 
eral promissory notes and other choses in action, to the amount of 
%2,703.06. The Ropeses at the same time surrendered to him his 
notes to them and other obligations to an equal amount. On the 
20th, Ruggles made a further transfer to them to the amount of 
$870, and gave his note for $1977.95, and received in payment 
and satisfaction, other of his notes given up, and an obligation of 
the Ropeses to assume absolutely and pay his paper, on which they 
were indorsers, to the amount of %2366.09, the whole considera- 
tion being $2847.95. It is not denied that the consideration paid 
was the full value of the property. At that time the Ropeses were 
in good credit and remained so until about the 25th of July, when, 
finding themselves insolvent, they filed their petition in bank- 
ruptey. After the sale and transfer, Ruggles continued to dispose 
of his property, collect his debts and pay his creditors until the 
Ropeses failed, but made no new purchases. He does not appear to 
have considered himself insolvent until after their failure, or at least 
had not till that time contemplated going into bankruptcy. After 
that event, he discontinued business entirely, and on the 25th of 
August filed his petition to take the benefit of the bankrupt law. 
Rand for the petitioner. Preble for the respondent. 


Ware J. The validity of the transfers by Ruggles on the 17th 
and 20th of June to the Messrs. Ropes is objected to as having 
been made in contemplation of bankruptey and for the purpose of 
giving to them a preference and priority over the general creditors 
of the bankrupt. The second section of the act applies to the case. 
That provides, “ That all future payments, securities, or transfers 
of property, or agreements made or given by any bankrupt, in con- 
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templation of bankruptcy, and for the purpose of giving any cred- 
itor, indorser, surety or other person any preference or priority 
over the general creditors of such bankrupts, . . . . . shall 
be deemed utterly void and a fraud upon this act,—and the 
assignee under the bankruptcy shall be entitled to claim, sue for, 
recover, and receive the same as part of the assets of the bank- 
ruptey.” 

All payments or transfers of property, which fall within the pro- 
visions of this clause, are absolutely null and void, and convey 
either no right or title, or at least no title valid against the assignee 
of the bankrupt. But in order to bring the payment or transfer 
within the statute, it must have two qualities. First, it must be 
made in contemplation of bankruptcy ; and secondly, it must be 
for the purpose of giving to the creditor, to whom the payment or 
transfer is made, a preference or priority over the general credit- 
ors of the bankrupt. ‘The legal validity of the payment or transfer 
is made to depend on the state of the bankrupt’s mind, and his 
_ purpose and intentions in making it. 

In the first place then, to render the transfer void it must be 
made in contemplation of bankruptcy. ‘The precise import and 
force of these terms were one of the questions which arose in the 
case of Arnold vy. Maynard (5 Law Reporter, 296,) and it was 
decided that the phrase did not necessarily imply an intention on 
the part of the debtor to take the benefit of the bankrupt law, or to 
commit an act of bankruptey, which would render him subject to 
be proceeded against as a bankrupt by his creditors. But the act 
comes within the prohibition of the law when done in contempla- 
tion of a state of insolvency or of bankruptcy, in the popular sense 
of the word; that is, when it is done with the knowledge and 
belief of his inability to pay the whole of his debts and continue his 
business. 

‘The question, is then, whether the transfer and sale to the Messrs. 
Ropes, was made in contemplation of bankruptcy in this popular 
sense of the words. For if it was done with the knowledge and 
belief that he was unable te pay all his creditors, the law will pre- 
sume the intention on his part of preferring and giving priority-to 
the creditor thus paid. ‘The deposition of the bankrupt has been 
taken by the petitioner, who seeks to set aside the conveyance, ‘and 
all objection to its admissibility are waived on the other side. He 
states distinctly that he did not make the payment and conveyance 
to the Ropeses in contemplation of bankruptcy and with an intention 
of taking the benefit of the law, that he had never thought of that 
until after the failure of the Ropeses, that when he made the con- 
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veyance to them he thought he should be able to pay the whole of 
his debts, if his ereditors gave him the same indulgence, that they 
had been accustomed to give, but that he had since ascertained 
that he could not ;—that after the conveyance he continued to 
collect what was due him, turn his property into money, and pay 
his own debts, until the failure of the Ropeses, and that it was his 
intention, at the time he made the transfer, to continue his business 
so far as was necessary to convert his property into cash for the 
purpose of paying his debts, but no further. 

I do not understand that the good faith of the bankrupt, in what 
he states as to his intentions and expectations, when he made the 
sale and transfer to the Ropeses, is called in question. But how- 
ever confident his expectations of being able ultimately to pay the 
whole of his debts may have been, it is quite certain that he 
was then deeply insolvent. From the exhibition he has since made 
of his debts and assets, it appears that his own proper debts, inde- 
pendent of his liabilities as indorser for the Ropeses, amounted to 
about fifty per cent. more than the whole nominal amount of his 
assets, including all debts due him. It would be a liberal estimate 
of his property to put it effectively at one half of his own debts. 
The payment and transfer to the Ropeses then, in point of fact, 
whatever may have been the intention of the bankrupt, operated to 
give them a preference over his other creditors. It is contended 
by counsel that the bankrupt ought not to be heard to say that he 
believed himself able to pay the whole of his debts, when by his 
own showing, his own proper debts amounted to upwards of S9000, 
exclusive of his liabilities as indorser, while the whole nominal 
amount of his property, according to his own valuation, made a 
short time after, was but about 86000; that if he was a person of 
ordinary prudence and discretion in the management of his aflairs, 
the natural presumption that he knew his insolvency, ought to pre- 
vail, as a presumption of law against his own declaration to the 
contrary, not on the ground of a wilful violation of truth on his 
part, but on the ground of the general policy of the law. This 
view of the matter would certainly deserve great consideration if 
the question was simply one between the ditlerent creditors. 

But the decision of this question does not aflect the creditors 
alone ; it reaches the bankrupt also. For the statute not only 
declares such preferential payments and transfers void, but it adds, 
“that the person making such unlawful preferences and payments 
shall receive no discharge under the provisions of this act.” Now 
if the bankrupt honestly believed, when he made the transfer or 
payment, that he was able to pay all his debts, it would be a 
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harsh construction of the law, to hold that it intended to deprive 
him of his discharge, although in the result it might appear that he 
acted under a delusion ; and I do not see how the court can hold 
the transfer or payment fraudulent in one respect and not in the 
other ; that it shall be deemed fraudulent to render the transfer 
void and not fraudulent to bar the bankrupt of his discharge. It 
appears to me, therefore, that there isa serious difficulty in holding 
the payment and transfer void on any grounds of general policy, 
if it be admitted that it was made by the bankrupt, under a belief 
fairly entertained at the time, that he was able to pay the whole of 
his debts. But in this case the payments and transfers to the 
Ropeses were made on the 17th and 20th of June. Ruggles filed 
his petition to be declared a bankrupt on the 25th of August, more 
than two months after the payments were made. ‘The transaction, 
therefore, falls within the proviso of this section of the law, “ that 
all dealings by and with any bankrupt, bona fide made and entered 
into more than two months before the petition filed against him or 
by him, shall not be invalidated or affected by this act, provided, 
that the other party to any such dealings or transactions had no 
notice of a prior act of bankruptey, or of the intention of the bank- 
rupt to take the benefit of this act.” If the sale and transfer was 
made in good faith and the Ropeses had no notice of Ruggles’s in- 
tention to take the benefit of the act, then it is not rendered void. 
Now what is necessary to give to the act the character of good 
faith within the proviso? Is anything more required than that it 
should be actually done more than two months before the filing of 
the petition, and that it should be for a fair and adequate conside- 
ration, without notice on the part of the purchaser of any prior act 
of bankruptcy, or of an intention on the part of the bankrupt to 
take the benefit of the act? The fact that the vendor was insolvent 
at the time, and that he knew himself to be so, would not, it 
seems, deprive the transaction of its character of good faith, so as 
to render the act void. For if that would invalidate the act, no 
distinction would exist between dealings and transactions more 
than two months before the bankruptcy and those less. The dis- 
tinction between preferential payments and transfers made more 
than two months before the bankruptcy and those made within that 
time is, that in the latter case a payment or transfer is deemed 
fraudulent and void when made in contemplation of bankruptcy 
and for the purpose of giving the creditor a preference, without 
notice on his part, and in the former it is not so deemed, unless the 
other party has notice of a previous act of bankruptcy, or of the 
intention of the bankrupt to take the benefit of the act. If indeed 
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the bankrupt at the time knew himself to be deeply insolvent, and 
the fact of his insolvency was known to the other party, but with- 
out the knowledge of any intention on his part to take the benefit 
of the act, and then the bankrupt should present his petition some 
three or four months afterwards, it might present a case deserving 
consideration. But whether the transaction in such a case would 
be sustained under the law, need not be decided in this case, for 
from the whole evidence on the record it is apparent that the bank- 
rupt did not at the time of the sale consider himself insolvent, nor 
did he suppose himself so until after the failure of the Ropeses. 
Then finding that the debts which they had assumed, and for the 
payment of which he had furnished the means would come back 
upon him, he became satisfied of his insolvency, and on a more 
careful examination of the state of his aflairs, he became satisfied 
that he was actually insolvent at the time of the setthkement and 
transfer. 

My opinion, on the whole, is, that the transaction was valid, and 
that the property must be retained by the assignee of the Ropeses 
and be administered as part of their estate. 


District Court of the United States, Massachusetts District, March, 
1843, at Boston. In: Bankruptcy. 


IN THE MATTER OF PETER F'ARNUM AND OTHERS. 


Where a partnership and the individual members thereof were declared bank- 
rupts, it was /e/d, that a creditor who presented a bill of exchange drawn by 
the firm and indorsed by one of the partners, was entitled to a dividend from the 
joint estate of the firm and the separate estate of the partner. A/iter, by the 
English law. 


Tue commissioner (P. W. Chandler) to whom this case was re- 
ferred, to take an account of all the estate and assets of the bank- 
rupt, and of all debts and other claims proved by creditors under 
the bankruptcy, and of all other matters and things which are 
proper for the consideration of the court in ordering and directing 
a dividend— presented his report, from which it appeared, that 
the bankrupts did business in several firms, all of which were 
bankrupt ; that a portion of the creditors held bills of exchange 
which were drawn by one of the firms and indorsed by a member 
of the same firm. The commissioner submitted the following 
question to the court: When a creditor has a joint and separate 





22 RECENT AMERICAN DECISIONS. 
security, either by the same instrument, or by different instruments, 
must he (1) elect whether he will proceed against the joint or sep- 
arate estate in preference ; or (2) may he prove his whole debt 
against both estates; or (3) must he prove his debt against one 
estate, and then, deducting from his debt what he there receives, 
prove the balance against the other estate. 

The points were argued by Henry H. Fuller and Rejoice Newton 
for the assignee; and by William Gray and C. B. Goodrich for 
other parties in interest. 


Spracve J. Peter Farnum was a partner in five different firms. 
One of them consisted of Peter Farnum, Luther Wright, and 
Claudius B. Long, under the style of the Blackstone Woollen 
Company. All the members of that firm have, upon their own 
applications, been declared bankrupt. ‘The Blackstone Bank hold 
a bill of exchange, drawn by the Blackstone Woollen Company 
and indorsed by Peter Farnum, and the question is, whether they 
can prove their debt both against the joint estate of the firm, and 
the separate estate of Farnum, or must be put to their election. 
‘There are many other creditors holding similar securities, and pre- 
senting the same question. 

The English rule, it is admitted on all hands, excludes such 
double proof; and although it is not binding as authority here, yet, 
in a question concerning the rights and remedies on commercial 
paper, the rule adopted by able and enlightened judicial tribunals, 
in a country so highly commercial, would be adopted as a safe 
guide unless good reasons be presented for departing from it. 
The history of this rule is not a little singular. It commences with 
Ex Parte Rowlandson, (3 Peere Williams, 405,) before Lord Talbot, 
in 1735, and ends with Ex Parle Moult, before Lord Brougham, in 
1832, (Montague and Bligh’s Rep. 28.) The first case and those 
also of Ex Parte Parminter, in 1736, Abington et als. in 1737, 
and Ex Parte Bond and Hill, in 17438, (1 Atkins, 98,) and Ex 
Parte Banks, (A Atkins, 106,) were all cases of joint and several 
bonds. In the first case lord Talbot “ at first inclined to think 
that the petitioner being a joint and separate creditor ought to be 
at liberty to come under each of the commissions, provided he 
received but a single satisfaction, but the next day his lordship held 
that at law when A. and B. are bound jointly and severally to J.8., 
if J. S. sues A. and B. severally, he cannot sue them jointly, and on 
the contrary if he sue them jointly he cannot sue them severally, but 
the one action may be pleaded in abatement of the other, so by 
the same reason the petitioner in the present case ought to be put 
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to his election under which of the two commissions he would 
come.” And on page 408 he expressly distinguishes it from a 
former case determined by lord King in 1732, in which a creditor 
was allowed to prove against a firm, and also against one of the 
members on his separate bond for the same debt, and again relies 
on the rule at law which precludes a party from proceeding jointly 
and severally on the same bond at the same time. 

In Ex Parie Moult, George Geddes was a member of two 
firms, one of which was the drawer and the other the acceptors of 
a bill of exchange ; and the creditor claimed to prove against both 
estates. It was decided, that although double remedies would exist 
at law, they shall not be allowed in bankruptcy; and this is in 
accordance with many preceding cases, all of which are there re- 
ferred to and examined. Ex Parte Mou/lt was much discussed, 
and a strong effort was made to overthrow the rule. It first care 
before the Court of Review, (Montague’s Cases in Bankruptcy, 
321,) and the four judges of that court were equally divided, two 
of them being opposed to the rule, as founded neither in law nor 
justice; and the lord chancellor finally decided solely on the 
ground that the rule, although arbitrary, having been acted upon 
for a length of time, had become the law of the court, whatever 
may have been its origin. Here we see, that the decision in He 
Parte Rowlandson, founded avowedly on the course of proceedings 
at law, which prevents a creditor maintaining a joint and several 
suit at the same time on the same bond, has led to the establish- 
ment of an arbitrary rule, confessedly in violation of law when ap- 
plied to double mercantile securities. It is not necessary to exam- 
ine all the cases, and see by what steps this result has been reached 
— they will be found collected in Ex Parte Moult. 

I have not been able to discover any sound principle upon which 
this result rests. Indeed, it has been generally admitted, even by 
those who have enforced the rule, that it is as litthe consonant with 
justice as with the rules of law. Lord Eldon, in Lx Parte Bevan, 
(10 Ves. Jr. 107,) says, “'The principle seems obvious; yet in 
bankruptcy, for some reason not very intelligible, it has been said 
the creditor shall not have the benefit of the caution he has used. 
I never could see why a creditor, having both a joint and several 
security, should not go against both estates.” Mr. Eden, in his 
treatise on Bankruptcy, ch. 11, sec. 4, says, “ This doctrine, by 
refusing a creditor the benefit of the caution he has used in ob- 
taining a joint and several security, has been justly reprobated, 
and is founded upon no sound principle or analogy whatever.” 
And this is repeated in the same language in the last edition of his 
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work, published in 1832, under his title of Lord Henley, p. 181. 
Eminent counsel, who have been called upon to sustain the rule, 
have shrunk from defending it on principle. Mr. Wigram, in 
Ex Parte Moult, (Montague’s Cases, p. 333,) commences his ar- 
gument by saying, “ The rule is established by decision, and as 
the court has a/ways treated it as a rule founded on convenience, 
and not upon principle, it must be considered as an arbitrary rule 
which this court is bound implicitly to follow.” The chief judge, 
in delivering his opinion against the double proof in the Court of 
Review, in Ex Parte Moult, (Montague, Cases, 334,) says, “it is 
not denied that the case urged by the respondents, (for both 
proofs) is most in accordance with legal doctrines and rights; but 
it was said that the rule established by practice in bankruptcy is 
too firmly settled to be now shaken.’’ And he does not attempt 
to defend the rule on principle. Sir A. Pell, in giving his opinion 
in the same case, p. 337, says: ‘ Does the rule correspond with 
the law? It is admitted it does not. Is it consonant with justice ? 
It is almost admitted it is not. We are therefore called upon to 
give our assent to an arbitrary doctrine, not founded on law or 
justice.” Again, p. 340, “I cannot, as a common lawyer, under- 
stand the principle of this arbitrary rule.” Sir Edward Sugden, 
in his argument before the lord chancellor, in Ex Parte Moult, 
(Montague and Bligh, p. 35,) attempts to give the reason of the 
rule. He says, “ Originally the rule might have seemed strange, 
because at law both estates, upon a joint and several security, might 
have been taken on execution. Why not so (it might have been 
argued) in bankruptcy? ‘The reason is, that the fund of the 
debtor is no longer open to the diligence of the creditor. All liti- 
gation ceases, and the assets are to be distributed equitably among 
the creditors. ‘The joint fund to those who have looked to it for 
security or satisfaction, and the separate to the creditors who have 
trusted the individual partner.” The fund is no longer open to 
the diligence of the creditor. Be it so. But this creditor, while 
the race of diligence, continued acquired rights to come on the joint 
estate by one contract, and on the separate estate by another, both 
of them valid, and why should either of these vested rights be 
taken away because the fund is not now open to future diligence ? 
Further, it is said, “ The joint fund is to be distributed to those 
who have looked to it for security, and the separate to the creditors 
who have trusted the individual partner.” 

This reason has also been strenuously urged at the bar in the 
present case, and it is insisted that the exclusion of the bank from 
both funds is a necessary corollary from the rule which appro- 
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priates the joint funds primarily to joint debts, and the separate 
funds to separate debts. But the answer is obvious. ‘This cred- 
itor looked to the joint fund for security and satisfaction, and he 
also trusted the individual partner. Without two distinct con- 
tracts, giving him a right to come upon both funds he would never 
have parted with his property. If the joint fund is to pay joint 
debts, here is a joint debt. Can you exclude A? It is admitted 
that you cannot. You must allow the creditor to come against 
the joint estate, if he so elects. Neither can you exclude him from 
the separate estate, if he elect against that. ‘The joint creditors 
cannot say, you shall not participate with us, because you have a 
separate security ; nor the separate creditors exclude him because 
he has a joint security. Then certainly neither class is wronged 
by his participating with them, and how are they injured by his 
participating also with the éthers? The reason is unsatisfactory, 
and if Sir Edward Sugden could not defend it on principle, we 
may well conclude that it is indefensible. 

I think it apparent that Sir Edward Sugden was not himself en- 
tirely satisfied with the reasons for the rule, for he subsequently, 
page 36, says, “It is argued that all learned judges, and Sir 8. 
Romiliy disapproved of the rule which compels a creditor, having 
a joint and several security, to elect upon which of them he will 
prove, and to abandon the other. If, notwithstanding that strong 
expression of disapprobation, the rule exists, the expression of dis- 
approbation confirms the rule. It is like the canon of descents, 
which excludes the half blood: the rule is disapproved, but it 
must prevail till altered by legislation. 'The rule, it is true, deprives 
a creditor of part of his common law right, if bankruptcy happen.” 
It is urged by the learned counsel for the assignee, in the present 
case, that our bankrupt law was made with reference to the English 
rule, and renders it obligatory. Our statute departs so widely 
from the English that, its constitutionality has been questioned on 
that ground. It established a system in most respects entirely 
new, and there is nothing in the statute to indicate that it was in- 
tended to render English decisions obligatory in its administration. 
In England the rule excluding proof against the joint and separate 
estates has been long established. Existing contracts have been 
made under its operation, and with reference to it. In this country 
it is otherwise. Existing contracts have been made under, and 
with reference to, the rule of law which gives to a party holding 
two valid obligations the benefit of both. This right, founded 
both in law and justice, I do not think myself bound or authorized 
to set aside on account of an arbitrary rule, justly reprobated 
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by the most eminent judges and jurists in England, and never 
recognised in this country. 

Where a dividend has been paid on one estate the amount 
thereof would be deducted, and a dividend only, on the balance 
allowed from the other. But here dividends on both estates are 
simultaneous, and the creditor is entitled to prove against both 
for the whole. 





Supreme Judicial Court, Maine, June Term, 1841, at Bangor. 
’ b] b] ? Do 


Dennison v. Tuomaston Mutvat Insurance Company. 


It is not necessary to render a policy of insurance void, that there should be a 
wilful misrepresentation or suppression of the truth. A mere inadvertent 
omission of facts material to the risk, and such as the party insured should 
have known to be so, will avoid it. 

The insured is only bound to state in reply to interrogatories on that subject, the 
distance and situation of those buildings, which a man of ordinary capacity 
would judge to endanger, in case of fire, the building insured ; not those which 
by any possibility might cause its loss. 

The expression of an opinion, if honestly entertained and communicated, is not a 
misrepresentation, however erroneous it may prove to be. 


Ts was an action upon a policy of insurance against fire, upon 
the plaintift’s dwelling-house and store, &c., in Washington block, 
in the city of Bangor, bearing date January 5, 1837. On the trial 
of the case, before Shepley J., the plaintiff introduced the policy of 
insurance, which was in the usual form. Among the conditions of 
insurance referred to, and made a part of the policy, was this : — 
** No insurance will entitle any indemnity for loss or damage, if 
the description by the applicant of the building or property insured 
be materially false or fraudulent ; or if any circumstance material 
to the risk be suppressed,” &c. In the application for insurance, 
in reply to the inquiry, “ what distance from other buildings ? ” 
the answer given, (so far as material to this case,) was, ‘ east side 
of the block, small one-story sheds, and would not endanger the 
building if they should burn.” ‘To the inquiry, “ what are the 
buildings occupied for, that stand within four rods ? how many 
buildings are there, to the fires of which this may in any case be 
exposed ?” no answer was given. 

Warren Preston, Esq., called by the plaintiff, testified, that he 
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was the agent of the insurance company when the policy was taken 
out; that the plaintiff called upon him to obtain insurance, and 
was informed that the company were not inclined to take property 
in the city ; that he wrote to the company, stating generally the 
situation of the buildings, and received an answer, saying, that 
“ Mr. Dennison had better forward an application, to enable the 
president to decide understandingly ;” that he handed the plaintiff 
a blank application to be filled up; that the plaintiff requested him, 
the witness, to fill it up, saying, he did not understand it; that he 
went with him into the building, and the back part, so that he 
could see all the buildings in the rear, and having seen them, he 
made out the answers to the questions ; that both of them came to 
the conclusions therein stated ; that he sent on the application and 
representation so made out and signed by the plaintiff, and receiv- 
ed in return the policy which he handed the plaintiff; that on 
Monday after the fire, the plaintiff came and notified him of the 
loss, and he, by his request, and within ninety days, wrote the 
company, stating the facts in relation to the loss. 

It appeared from the testimony introduced by the plaintiff, that 
fronting on Wall street and east of the building insured, stood a 
two-story wooden buiding, about thirty by sixty feet, occupied for 
stores, belonging to one Prince ; and that from the back wall of 
the building insured, to the rear of the wooden building designated 
as Prince’s, the distance was fifty-nine feet; that north of Prince’s, 
and separated by a passage of four feet, stood a wooden building 
belonging to one Call, which fronted on Wall street; that the 
building insured fronted Main street, was of brick, three stories on 
Main and four stories high in the rear towards Wall street; that in 
the rear of the building, and between it and Prince’s, stood a one- 
story wood shed ; that northerly and adjoining stood another brick 
building, similar to the one insured, called Richards’s buildings, 
and in the rear of that also a wooden shed; that the fire com- 
menced in the second story of Call’s building, and extended to 
Prince’s, and thence to the wooden shed in its rear; that the fire 
took on the coving of Richards’s building, from Call’s building, and 
extended from thence to the plaintiff’s; that the wood shed in 
rear of Richards’s building was on fire when the fire first took in 
Richards’s building ; that all these buildings were burnt, except a 
wood shed torn down; that there was but little air, except that 
caused by the fire; that it was ebb tide, and that the wells were 
not to be depended upon. ‘There was evidence, likewise, that all 
the wooden buildings were on fire when the coving caught. ‘There 
was likewise testimony as to the condition of the fire department, 
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and its exertions in relation to the extinguishment of the fire. 
There was much evidence in relation to the fire, and the situation 
of the buildings; but as the facts sufficiently appear from the 
opinion of the court, and the preceding statement, it is not fully 
reported. 

A verdict was found for the plaintiff, subject to the opinion of 
the court whether the plaintiff, on this testimony, or so much of it 
as may be legally admissible, is entitled to recover ; the defendant’s 
counsel objecting to all that part of it relating to the condition of 
the fire department and its exertions, and the statements of its 
members and others relating to those matters. If the plaintiff is 
entitled to recover, judgment is to be entered on the verdict; and 
if entitled to recover interest from an earlier date than sixty days 
after affidavit furnished and notice annexed, the verdict is to be 
amended accordingly. 


Preble, for the defendant. 
Rogers and Cutting, for the plaintiff. 


Wurman C. J. A verdict was taken for the plaintiff subject to 
the opinion of the court, upon a report of the judge, before whom 
the trial was had, of the evidence, and rulings by him made in the 
progress of the trial. And it is agreed, that such judgment shall 
be entered, either upon the verdict or upon nonsuit, as the court 
may deem reasonable. ‘The action is upon a policy of insurance 
against fire, underwritten by the defendants, on the dwelling-house 
of the plaintiff, situated in Bangor, which was consumed by fire. 
The defendants, for their defence, rely upon what they consider to 
have been a misrepresentation made at the time the policy was 
effected. The misrepresentation alleged is contained in the an- 
swer to a written interrogatory, propounded to the plaintiff, as to 
the distance of other buildings from the premises insured. The 
answer was in these words; ‘ East side of the block are small one- 
story wood-sheds, and would not endanger the buildings if they 
should burn.” In evidence it appeared, that small sheds projected 
out from near the back part of the brick [block] of buildings, (one 
of which was the house in question,) twenty-four feet, being twelve 
feet in width, and eight feet stud; and leaving a passageway, in 
the rear of them, of fourteen feet wide, adjoining some two-story 
wooden buildings, standing on another street, forty-nine feet from 
the plaintiff’s house, and in which the fire which consumed the 
plaintiff’s house originated. 

The first question, which arises, is, was this a misrepresentation, 














SUPREME JUDICIAL COURT, MAINE. 29 


or was there a suppression of the truth tantamount thereto, and 
material to the risk. It does not seem to be necessary, in order to 
avail the defendants in their defence, that the misrepresentation or 
suppression of the truth should have been wilful. If it were but 
an inadvertent omission, yet if it were material to the risk, and 
such as the plaintiff should have known to be so, it would render 
the policy void. In the case at bar it has now been rendered un- 
deniable, that the burning of the two-story buildings, on another 
street, endangered the plaintiff’s house; and to the interrogatory 
propounded it now would seem, that the existence of those build- 
ings might with propriety, have been stated. But this does not 
prove, that, before the occurrence of the fire, it would have been 
deemed material to name them, as being near enough to put the 
plaintiff’s house in jeopardy. It is not an unfrequent occurrence, 
after a disaster has happened, that we can clearly discern, that the 
cause, Which may have produced it, would be likely to have such 
an effect, while, if no such disaster had occurred, we might have 
been very far from expecting it. In this case it is essential to de- 
termine whether the plaintiff was bound to have known that a fire 
originating in the two-story wooden buildings, would have en- 
dangered the burning of his house. If as a man of ordinary 
capacity, he ought to have had such an apprehension, then he 
ought to have named those buildings in reply to the interrogatory 
propounded ; for, what a man ought to have known, he must be 
presumed to have known. ‘This knowledge, in a case like the 
present, must have been something more than, that by possibility a 
fire so originating might have endangered his house. ‘This kind 
of knowledge might exist in regard to a fire originating in almost 
any part of a city like Bangor; for a fire originating in an extreme 
part of it, if the wind were high and favorable for the purpose, 
might endanger all the buildings, however remote, standing nearly 
contiguous one to another, to the leeward of it. Any danger like 
this could not have been in contemplation, when the interrogatory 
was propounded. Such buildings only as were so nearly contigu- 
ous as to have been, in case a fire should originate therein, pro- 
ductive of imminent hazard to the safety of the plaintiff’s dwelling, 
could have been in view by the defendants. And the question is, 
were the two-story wooden buildings of that description ? 

In reference to this question, it may not be unimportant to con- 
sider, that the defendants, at the time when this policy was effected, 
had an agent residing in Bangor, whose business it was to attend, 
in their behalf, to the applications for insurance from that quarter. It 
may be believed, that the selection of this individual was the result 
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of knowledge, with regard to his intelligence and capacity for such 
purpose. It was not, however, his business, perhaps, to prepare 
representations to be made by applicants for insurance. But it did 
so happen, that he assisted the plaintiff in preparing the answers to 
the standing interrogatories, one of which is the interrogatory be- 
fore named, intended to produce a representation upon which to 
found the estimates of the propriety of assuming the risks proposed. 
He, it seems, examined the premises, looked at the wood-sheds, 
and the two-story wooden buildings beyond them. ‘To him it did 
not seem to have occurred, that the vicinity of those buildings was 
such as to render it necessary that the two-story wooden buildings 
should be named in answer to the interrogatory; for he, at the 
request of the plaintiff, penned the reply thereto as he thought 
proper. 

It does not appear that any witness has testified, that, anterior 
to the disaster, he should have anticipated such an event as within 
the range of probability. What other individuals of intelligence 
did not foresee to be likely to occur, could not reasonably be ex- 
pected of the plaintiff. And what he could not be expected to 
know, he cannot be considered as culpable for not knowing. And 
what he could not be expected to apprehend, he could not be 
bound to communicate ; and, in not communicating any such fact, 
he could not be considered as guilty of concealing it, even inad- 
vertently, and much less wilfully. 

As to the wooden sheds, they were named ; and the description 
given of them is precisely in conformity to the truth. They were 
named, however, in connexion with an opinion, that if they took 
fire, they would not endanger the house. ‘There is, then, no mis- 
representation with regard to their existence. ‘The misrepresenta- 
tion complained of, in reference to them, is merely in matter of 
opinion. But opinions, if honestly entertained, and honestly com- 
municated, are not misrepresentations, however erroneous they 
may prove to be. That this opinion was uttered bona fide, and in 
perfect singleness of heart and purpose, may well be believed, and 
may fairly be deducible from the fact, that it was expressed in 
concurrence with the unquestionable belief, at the time, of its cor- 
rectness, by the confidential friend of the defendants. An opinion 
so uttered, if not in good faith, might well be complained of, as it 
might tend to throw the defendants off their guard. In such case, 
it might tend to show a fraudulent design; and in connexion with 
evidence of misrepresentation of facts, even short of what otherwise 
might be necessary to vacate a contract, would be likely to have 
that effect. 
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But it is by no means clear, if the fire had not originated else- 
where than in the sheds, that it would have been attended with 
essential danger to the main building. The neighbors and firemen 
of the city, might be expected to be able to extinguish a fire so 
originating. Such buildings are easily pulled to pieces; and an 
engine brought to bear upon them would de great execution. It 
may, therefore, even now, be very questionable, whether the opin- 
ion complained of may not be adopted as well founded to a 
very considerable extent at least. 

As to the testimony of the witnesses, touching the condition of 
the fire department and its exertions, and whatever relates thereto, 
we see no ground, from thence arising, to question the correctness 
of the finding of the jury. ‘The most that can be said of that part 
of the evidence is, that it is irrelevant, and not of a tendency to 
influence a jury one way or the other. 

We are of opinion, therefore, that judgment must be entered 
upon the verdict, with interest as agreed. 


Foster v. Burrvum. 


Where suits were simultaneously commenced against the maker and indorser of a 
promissory note, and judgment was obtained against the maker, which was 
satisfied, in the absence of any agreement to the contrary, the indorser is 
entitled to costs in the suit against him. 


Tus was a suit against the indorser of a note signed by Sheppard 
Sawtell. Suits were commenced at the same time against the 
maker and indorser. Judgment was rendered against the maker 
and the execution which issued thereon was satisfied by a levy 
upon the real estate of the maker. 

This suit against the indorser was continued till after the satis- 
faction of the judgment against the maker, when the counsel for 
the plaintiff moved to enter neither party, which was resisted by 
the opposing counsel, by whom costs were claimed ; Weston 
C. J. allowed the defendant costs, to which the plaintiff filed 
exceptions. 


J. A. Poor for the plaintiff. 
N. Wilson for the defendant. 


Sueptey J. The plaintiff had obtained judgment against the 
maker of the note, and that judgment had been satisfied and paid, 
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while this suit was pending against the indorser. It does not ap- 
pear, that the defendant made any agreement to adjust this suit, or 
that the plaintiff could have recovered a judgment against him, if 
he had not satisfied his judgment against the maker. When this 
action came on for trial therefore the court could not deprive the 
defendant of his right to proceed to trial; and the plaintiff having 
already received payment of the note, could not prevail against 
him ; and the defendant, as the prevailing party, would be entitled 
to his costs. 
Exceptions overruled. 





Supreme Judicial Court, Massachusetts, Hampshire, Hampden and 
Franklin, September Term, 1842. 


Done.son v. INnaBirants or CoLRAINE. 


Where the official bond, given to a town by a collector of taxes and his sureties, 
is several as well as joint, and the collector brings an action against the town, 
on a demand which is itself the subject of set-off, the defendants may set off 
their claims on such bond for money which the plaintiff has received on tax 
bills committed to him for collection, and which he has not accounted for nor 
paid over. 


Warp v. Clapp AND OTHERS. 


Where two justices of the quorum administer to a poor debtor, committed on exe- 
cution, the oath prescribed by the Revised Statutes, c. 98, § 9, but state, in 
their certificate to the jailor, that they administered the oath prescribed by St. 
1816, c. 55, they may amend such certificate, by conforming it to the truth, 
even after action brought upon such debtor’s bond for the liberty of the prison 
limits ; and such amended certificate will avail the defendants in such actions. 


ComMMONWEALTH Vv. MERRIFIELD. 


An indictment, which charges a larceny or embezzlement of the printed sheets of 
a certain publication, is not supported by evidence that those sheets were de- 
livered to the defendant by the owner, to be bound, and that the defendant, 
after he had folded, stitched, bound and trimmed them, embezzled and fraudu- 
lently converted them to his own use. In such case, the indictment should 
charge a larceny or embezzlement of books. 
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Digest of English Cases. 


COMMON LAW. 


[Selections from 2 Gale & Davison, part 3; 3 Scott’s New Reports, part 4 ; 4 Scott’s 
New Reports, parts 1,2 and 3; 10 Meeson & Welsby, part 1; and 1 Dowling’s 


Practice Cases (New Series), part 5.] 


ACTION ON THE CASE. 

(When maintainable on duty arising 
out of contract.) A contracted with the 
postmaster-general to provide a mail- 
coach to convey the mail bags along a 
certain line of road; and B and others 
also contracted to horse the coach along 
the same line. B and his co-contractors 
hired C to drive the coach: Held, that 
C could not maintain an action against 
A for an injury sustained by him while 
driving the coach, by its breaking down 
from latent defects in its construction. 
(4 M. & W. 337.) Winterbottom v. 
Wright, 10 M. & W. 109. 


ARREST. 

(Proof of.) In an action on the case 
for maliciously and without reasonable 
or probable cause obtaining a judge’s 
order to hold the plaintiff to bail, and 
without reasonable or probable cause for 
believing, and not believing, that the 
plaintiff was about to quit England, 
suing out a capias, and wrongfully and 
maliciously causing the plaintiff to be 
arrested under and by virtue of such 
writ, and to be thereupon imprisoned, 
&c., the evidence was, that the defend- 
ants obtained a judge's order, and caused 
a capias to be issued thereupon ; that the 
plaintiff was afterwards found in the cus- 
tody of the sheriff; that one of the de- 
fendants being informed (in the presence 
of the other) that the plaintiff was in 
custody at their suit, observed that they 
had got him fast, and they meant to 
keep him; that an application by the 
plaintiff to a judge at chambers, for his 
discharge from custody, was opposed by 
the defendants ; and that on the order 
for his discharge as to that writ being 
left with the officer in whose custody he 
was, he was released: Held, that this 
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was sufficient to sustain the action, with- 
out proof of any warrant. Petre v. La- 
mont, 4 Scott, N. R. 335. 


ATTORNEY. 

(Right of, to prevent compromise of 
action.) The attorney of a defendant 
has no such interest in the suit as to 
prevent the parties from compromising it 
without his consent. (Quested v. Caliis, 
10 M. & W. 18; 1 D. P.C.(N.S.), 
888. 


BANKRUPTCY. 

(Fraudulent certificate — Money had 
and recewed.) Where money is given 
to a creditor to induce him to sign a 
bankrupt’s certificate, the certificate so 
obtained is void. 

To an action for money had and re- 
ceived, brought by a bankrupt to recover 
back money so paid by him, the defend- 
ant pleaded that the money had been 
demanded by and paid to the assignees 
before the commencement of the action : 
Held, asufficient answer. Sievers v. Bos- 
well, 4 Scott, N. R. 165. 

2. (Debts provable.) The plaintiff 
accepted two bills drawn on him by the 
defendant for value. Before they be- 
came due, the plaintiff being unable to 
meet them, it was agreed that he should 
accept two other bills in lieu of them ; 
in consideration of which the defendant 
undertook to provide for the first two, 
which he had negotiated. The defend- 
ant however made default, and the plain- 
tiff was compelled to pay all the bills. 
The first two bills fell due defore, but 
were not taken up till after the issuing 
of a fiat in bankruptcy against the de- 
fendant: Held, in an action against the 
defendant for the breach of his contract 
of indemnity, that the bills constituted a 
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debt of the bankrupt, for which the plain- 
tiff was liable at the time of the issuing 
of the fiat, within the 6 Geo. 4, c. 16, 
s. 52, and therefore that the certificate 
wasabar. Filbey v. Lawford, 4 Scott, 
N. R, 208; affirmed in the Exchequer 
Chamber, id. 611. 

3. (Same.) One B. being in custody 
on a ca. sa. at the suit of the plain- 
tiffs, they agreed to discharge him upon 
his executing a warrant of attorney to 
secure the payment of the debt (275/. 
12s.) by instalments, and upon the de- 
fendant’s signing the following under- 
taking : ‘* Lane and others v. Bacon. 
In consideration of your discharging the 
defendant out of custody in this action, 
I undertake that he shall pay the debt 
due to you, viz. 275/. 12s., together with 
interest, by four equal half-yearly instal- 
ments, the first instalment to be made 
on the 17th May, 1839.’’ The warrant 
of attorney was executed (to the know- 
ledge of the defendant), the undertaking 
signed on the 17th November, 1838, and 
B. discharged from custody. A fiat is- 
sued against the defendant on the 26th 
April, 1839, under which he was duly 
declared a bankrupt, and he obtained his 
certificate on the 6th August following : 
Held, that the certificate was no bar to 
an action against the bankrupt for the 
third instalment, due on the 17th May, 
1840; for that inasmuch as B. continued 
liable as the plaintiff's debtor by virtue 
of the warrant of attorney executed by 
him before his discharge, and the de- 
fendant’s undertaking was given with 
reference to B.’s liability, and as a col- 
lateral guaranty for the payment of the 
instalment which became due before the 
fiat, there was no debt due from the 
bankrupt at the date of the fiat that 
could have been proved under it. Lane 
v. Burghart, 4 Scott, N. R. 287. 

4. (Operation of 2 §& 3 Vict. c. 29, 
and 6 Geo. 4, c. 16, s. 108 — Notice of 
prior act of bankruptcy, to whom to be 
given.) <A creditor on a judgment 
founded upon a warrant of attorney, 
issued execution thereon, and seized and 
sold the goods of the debtor under a 
fieri facias, without notice of any act of 
bankruptcy committed by the debtor. 
On the day after the sale, a fiat in bank- 
ruptecy issued against the debtor: Held, 
that the assignees were not entitled to 
recover from the creditur the proceeds 
of the sale, inasmuch as, at the time of 


DIGEST OF ENGLISH CASES. 


the fiat, he was not a creditor of the 
bankrupt within the 6 Geo. 4, c. 16, 
s. 108. 

Notice to a sheriff's officer in posses- 
sion under a fi. fa., of an act of bank- 
ruptcy committed by the defendant, is 
not notice to the execution creditor, 
within the 2 & 3 Vict. c. 29. 

Semble, a general notice to the cred- 
itor, that the defendant has committed 
an act of bankruptcy, is sufficient, with- 
out stating the nature of it. Ramsey v. 
Eaton, 10 M. & W. 22. 

5. (Commitment of bankrupt for not 
answering questions.) In acommitment 
of a bankrupt, for not satisfactorily an- 
swering questions put to him in the 
course of an examination, the questions 
and answers in respect of which the 
commitment proceeds should be set forth 
and particularized, and a general allega- 
tion that the answers were unsatisfac- 
tory is not sufficient. Jn re Hadland, 1 
D. P. C. (N. S.), 835. 


BASTARD. 

(Custody of.) The mother of an ille- 
gitimate child between eleven and twelve 
years of age obtained a writ of habeas 


corpus to compel the putative father to 
bring the child before the court. The 
child being brought up, the court de- 
clared her entitled to exercise her own 
discretion as to whether she would go, 
and would not allow the mother to take 
her against her will. Jn re Lloyd, 4 
Scott, N. R. 200. 


BILLS AND NOTES. 

(Acceptance of foreign Will.) M., a 
merchant at Stockholm, on the 2lst 
August, 1840, drew on the defendants, 
his correspondents in London, (amongst 
others, ) a bill for 225/., at eighteen days’ 
date, payable to the plaintiff. The de- 
fendants, not being in funds, declined to 
accept this bill. On the 11th Septem- 
ber the bill was presented for payment, 
and refused. On the 13th, M. died in- 
solvent. On the 15th, the defendants, 
in ignorance of his death or insolvency, 
wrote to him as follows : — ‘* Respect- 
ing your drafts on us, we have to advise 
that we have paid and are prepared to 
pay the following ’’ (enumerating several 
bills, including the bill for 225/.): and 
in a fortnight —‘* We have just been 
informed that the holders of the bill 
above for 225/. have returned it to you. 
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This they had no right to do, as we 
have already explained to you they were 
bound to keep it till the following post- 
day,”’ &c. &c.: Held, that the above 
letter constituted a valid acceptance of 
the bill. Billing v. Devaux, 4 Scott, 
N. R. 175. 

2. (Estoppel on acceptor to deny draw- 
ing of bill.) A declaration by indor- 
sees against the acceptors of a bill of 
exchange, stated that certain persons 
using the style and firm of D. and W., 
on &e., at Rio de Janeiro, made their 
bill of exchange in writing, and directed 
the same to the defendants, and thereby 
required the defendants to pay the order 
of a certain person therein named and 
described as A. N. B. 600/., sixty days 
after the sight thereof, and that the de- 
fendants had sight of the bill and ac- 
cepted the same, and that the said per- 
son so named and described in the bill 
as A. N. B. then indorsed it, by and in 
the name of A. N. B., to the plaintiffs. 
The defendants pleaded, that the said 
D. and W. did not make the said bill of 
exchange in the declaration mentioned, 
in manner and form as therein alleged. 
The plaintiffs replied, that the defendants 
ought not to be allowed to plead or say 
that the said D. and W. did not make 
the bill, because they said that at the 
time when the defendants accepted the 
bill, it purported to be made and drawn 
by the said D. and W., and to have been 
signed by them as the drawers thereof ; 
and that they, the plaintiffs, at the time 
when the bill was so indorsed to them 
as in the count alleged, had no notice or 
knowledge that the bili had not been 
made by the said D. and W., and then, 
and before the bill became due, gave 
value for the same upon the faith and 
credit of the defendant’s acceptance 
thereof, concluding by relying on the 
estoppel : Held, that the plea was bad, 
it not being competent to the defendants, 
after having accredited the bill by their 
acceptance, to deny that it was drawn 
by the persons who upon the face of it 
purported to be the drawers ; that it 
was competent to the plaintiffs to reply 
to this by way of estoppel, and that the 
replication was sufficient in point of form. 
(2 B. & C. 293; 8 M. & W. 616.) 
Sanderson v. Collman, 4 Scott, N. R. 
638. 

3. (Title by indorsement of bill over- 
due.) Indorsee against acceptor of a 
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bill of exchange. Plea, that the defend- 
ant accepted the bill for the accommo- 
dation of the drawer, and without con- 
sideration, and that it was indorsed by 
him to the plaintiff two years after it 
became due : Held, on special demurrer, 
that the bill afforded no answer to the 
action. (1 Taunt. 224; 1C.,M&R. 
565.) Sturtevant v. Forde, 4 Scott, 
N. R. 668. 


CHARTERPARTY. 
(Demurrage — Condition precedent — 
Pleading.) A declaration in assumpsit 
on a charterparty (varied by a subse- 
quent agreement between the plaintiffs 
and defendant) stated, that a charter- 
party was made ‘‘ between certain per- 
sons trading under the firm of G. L. 
Jackson and Sons, on behalf of the 
owners of the vessel, and the defend- 
ant ;”’ that it was agreed that the ship 
(then at Pembroke) should, with all 
convenient speed, sail to Cardiff, and 
there load a certain quantity of iron and 
coals, and should proceed therewith to 
Alexandria, and there deliver the same 
on payment of freight, &c., — forty 
running days to be allowed for loading 
at Cardiff and unloading at Alexandria, 
to commence on the 16th December, 
1834. The declaration then averred 
mutual promises; that the ship, then 
being at Pembroke, by and with the 
consent of the plaintiffs and defendant, 
and at the request of the defendant, re- 
mained at Pembroke for the purpose of 
receiving certain coals, part of her cargo, 
for the voyage, in lieu of loading such 
coals at Cardiff as in the charterparty 
mentioned ; that the ship was, without 
any default or neglect of the plaintiffs, 
kept and detained for that purpose at 
Pembroke until the 17th December ; 
that the defendant dispensed with and 
discharged the plaintiffs from performing 
that part of the charterparty which re- 
lated to the sailing of the ship with all 
convenient speed from Pembroke to Car- 
diff, up to and until she had finished 
and completed the loading of the coals 
at Pembroke ; that being so loaded, the 
ship, with all convenient speed, pro- 
ceeded to Cardiff, and arrived there on 
the 10th January, 1835, and took in the 
remainder of her cargo. Four breaches 
were alleged : first, that the defendant 
detained the ship at Cardiff twenty days 
over and above the lay days and days of 











demurrage in the charterparty mention- 
ed, whereby the plaintiffs were put to 
expense, &c., and whereby a large sum 
of money, to wit, &c., became due and 
payable to the plaintiffs; secondly, that 
the defendant further detained the ship 
at Alexandria, whereby the plaintiffs 
were put to further expense, &c. ; 
thirdly, that although a large sum was 
due to the plaintiffs for freight, the de- 
fendant refused to pay them the same ; 
fourthly, that the defendant neglected 
to pay a certain sum due for demurrage. 
The declaration also contained counts 
for freight, for demurrage, and for money 
paid. ‘The defendant pleaded, first, non- 
assumpsit to the whole declaration ; 
secondly, as to so much of the first count 
as claimed demurrage, that the defendant 
did not consent and request that the ves- 
sel should remain at Pembroke for the 
purpose in the first count mentioned ; 
fourthly, that the defendant did not dis- 
pense with, or discharge the plaintiffs 
from performing, that part of the char- 
terparty which related to the sailing of 
the ship with all convenient speed, as in 
the charterparty mentioned, from Pem- 
broke to Cardiff, up to and until the 
time that the ship had finished the load- 
ing of the coals on board thereof at 
Pembroke ; and several other pleas on 
which (or on replications thereto) issue 
was joined. 

Two of these issues, which applied, 
not to the whole of the first count, but 
to the claim for freight only, were found 
for the defendant ; the other issues were 
found for the plaintiffs; but as to the 
issue joined on the second plea, the jury 
found, ‘‘ that the plaintiffs requested, 
and that the defendant consented, that 
the ship should remain at Pembroke for 
the purpose in the first count mentioned.” 

Held, that the allegation of consent 
was the only material allegation in the 
second plea, and, consequently, that be- 
ing found by the jury, the verdict on 
that issue was for the plaintiffs. Held, 
also, that it was not a condition prece- 
dent to the claim for detention and de- 
murrage, that the vessel should be at 
Cardiff on the 16th December, and that 
if it were so, the allegation that the lay 
days had begun at Cardiff and expired 
was substantially an allegation that the 
ship was there on the 16th, otherwise 
the lay days would not have commenced. 
But held, that the declaration was bad 
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for not showing, by distinct averment, 
or by necessary implication, that the 
plaintiffs were owners of the ship, or 
parties to the charterparty, and that this 
defect in the declaration could not be 
aided by any admission in the pleas, 
whether found for or against the defend- 
ant; though it seems it would have been 
otherwise had the plea containing such 
admission been the only plea*upon the 
record. Galloway v. Jackson, 3 Scott, 


N. R. 754. 


CONTRACT. 

(Evidence of.) The plaintiff, a sur- 
geon, for several years bestowed sur- 
gical attendance upon a lady, expecting 
that she would amply compensate him 
by a legacy, sent in no bill. She died 
and left him nothing, whereupon he sued 
her executors, claiming 500/. The jury 
awarded him 250/. ‘The court refused 
to disturb the verdict. 

In such a case, to disentitle the party 
to sue, there must be something more 
than the mere expectation of a legacy. 
Barter v. Gray, 4 Seott, N. R. 374. 


CONTRACT OF SALE. 

(Implied warranty.) ‘The defendant 
sold the plaintiff a barge which had been 
built by the defendant, and then lying 


alongside his wharf, (where the plaintiff 


had seen her,) not completely rigged : 
Held, that a warranty was implied that 
the barge was reasonably fit for use ; 
and that, although the contract was in 
writing, evidence was admissible to show 
that in consequence of the defective 
construction of the barge, certain cement 
which the plaintiff was conveying therein 
was damaged, and the plaintiff incurred 
expense in rendering her fit for the pur- 
pose of his trade, a purpose to which 
the defendant knew at the time of the 
contract she was intended to be applied. 
Shepherd v. Pybus, 4 Scott, N. R. 434. 


DEVISE. 

A testator devised as follows: ‘I 
give, devise, and bequeath unto my 
adopted child M. W. M., the whole of 
my property situated in P., with the fur- 
niture, &c., and all other effects in and 
about the said premises, &c., and also 
my farm called S., situated in H. I 
leave to my nephew W. H. W. all my 
other lands situate in H. and M., subject 
to the yearly payment of 150/. to my 
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faithful servant C. W., and should 
M. W. M. have lawful issue, the said 
property to be equally divided between 
her lawful issue :*’ Held — first, ‘* the 
said property *’ did not comprise the 
lands in H. and M. devised to W. H. W., 
the nephew — secondly, that the nephew 
took an estate in fee in the lands in H. 
and M.—thirdly, that M. W. M. did 
not, nor would her issue (if any), take 
an estate in the lands described by the 
testator as ‘‘ all my other lands situated 
in the parishes of H. and M.”” Pepper- 
corn v. Peacock, 3 Scott, N. R. 651. 

2. (Setsin of devisee necessary to enable 
him to transmit estate.) A., by his will, 
devised premises to the infant daughter 
of his sister in fee. ‘The infant devisee 
died before entry, and betore obtaining 
any actual seisin or possession. Held, 
that she had such a seisin jn law of the 
demised premises as to enable her heir to 
take them from her by descent. (Co. Litt. 
111 a; Hale’s Hist. of Com. Law, c.11; 
Fitz. N. B. 199; Cro. Car. 200.) Doe 
d. Parker,v. Thomas, 4 Scott, N. R. 449. 


EJECTMENT. 

(Service.) In ejectment for a part of 
the bed of a canal, service of the declara- 
tion on the clerk of the Canal Company 
at their office was held sufficient for a 
rule nisi for judgment against the casual 
ejector. (Barnes, 181; 2 Chit. R. 181.) 
Doe d. Fisher v. Roe, 10 M. & W. 21. 


EVIDENCE. 

(Examination of bankrupt before com- 
missioners.) In trespass by assignees 
of a bankrupt for seizing a ship and 
rudder, the plaintiffs, in order to prove 
the taking, produced an examination of 
the defendant before the commissioners 
under the fiat, in which the fact was ad- 
mitted. In this examination was set out 
an agreement between the bankrupt and 
the defendant, under which the defend- 
ant claimed to be entitled to the posses- 
sion of the ship. Held, that this agree- 
ment could net be rejected, though not 
otherwise proved, and though it was 
produced before the commissioners on 
the cross examination of the defendant 
by his own attorney. Goss v. Quintin, 
4 Scott, N. R. 471. 


EXECUTOR AND ADMINISTRATOR. 
(Right of executor to contract for his 
co-executors.) ‘To an action for use and 
occupation, for a quarter’s rent from 
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Lady-day to Midsummer, 1841, the de- 
fendant pleaded, that by an agreement 
made between the plaintiffs, executors 
of T., and the defendant, the defendant 
agreed to take of the plaintiffs, executors 
as aforesaid, the premises in question ; 
that it was afterwards agreed between 
them and W., that W. should become 
tenant to the plaintiffs from Lady-day, 
1841, and that the defendant should be 
discharged from all liability to subse- 
quent rent; that the defendant accord- 
ingly gave up possession to W., and the 
plaintiffs accepted him as tenant: Held, 
that this plea was not proved by evi- 
dence that one of the plaintiffs had so 
agreed to accept W. as tenant in lieu of 
the defendant. Turner v. Hardey, 9 
M. & W. 770; 1 D. P. C. (N. 5.) 


954. 


FRAUDS, STATUTE OF. 

(Contract not to be performed within 
a year — Parol evidence to explain writ- 
ten contract.) The following memo- 
randum was made between the plain- 
tiff and defendant, and signed with their 
respective initials ; ‘* Dict. of Practice. 
80/. per annum for five years, com- 
mencing Michaelmas, 1828, 60/. per 
annum for the rest of Mr. L.’s life, if 
he survive the five years; payable in 
either case quarterly ; the first payment 
Michaelmas, 1828; Mr. L. to separate 
the Practices, K. B. and C. P:”’ Held, 
that parol evidence was admissible to 
explain this memorandum ; but that, in- 
asmuch as it appeared to be a memoran- 
dum of a contract not to be performed 
within a year, and no consideration was 
stated on the face of it, it was within 
the fourth section of the statute of frauds, 
and could not be enforced by action. 

Held also, that the plaintiff, who had 
paid the annuity for several years under 
this memorandum, could not, on the 
defendant's setting up the above objec- 
tion to its legality, recover back the 
money as on a failure of consideration. 
Sweet v. Lee, 4 Scott, N. R. 77. 

2. (Memorandum within sect. 4.) 
Pursuant to a resolution of the Board 
of Directors of a Gas Light Company, 
of the 12th March, 1839, an advertise- 
ment was published for tenders for the 
conveyance of coals from vessels in the 
Pool to the company’s wharf, for a term 
of three years, from the 25th March then 
next. The plaintiff sent in a tender, 
which, by a resolution of the directors 
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of the 26th March, was accepted. An 
agreement was prepared, and submitted 
to and approved by a meeting of the 
directors of the 2d April, and they di- 
rected their secretary to forward a fair 
copy to the plaintiff, which was done. 
The agreement stated in the usual way 
the names of the contracting parties, 
and at the end were these words, ‘‘ As 
witness our hands ;*’ but it was never 
in fact signed : Held, that this was not 
an agreement, or memorandum or note 
thereof, in writing, signed by the par- 
ties to be charged thereby, &c. within 
the fourth section of the statute of 
frauds. Hubert v. Turner, 4 Scott, 
N. R. 486. 


HUSBAND AND WIFE. 

(Lialhilty of widow for goods sup- 
plied after husband’s death abroad.) 
Where a man who had been in the 
habit of dealing with the plaintiff for 
meat supplied to his house, went abroad, 
leaving his wife and family resident in 
this country, and died abroad: Held, 
that the wife was not liable for goods 
supplied to her after his death, but be- 
fore information of his death had been 
received ; she having had originally full 
authority to contract, and done no wrong 
in representing her authority as continu- 
ing, nor omitted to state any fact within 
her knowledge relating to it; the revo- 
cation itself being by the act of God, 
and the continuance of the life of the 
principal being equally within the know]- 
edge of both parties. Smout v. Ilbery, 
10 M. & W. 1. 


PARTNERSHIP. 
(Authority of partner to accept bills 


for the firm — Pleading.) In assumpsit 


against two defendants, as acceptors of 
a bill of exchange, drawn on them by 
plaintiff, one defendant, C., pleaded that 
he and the other defendant were part- 
ners, and as such had accepted divers 
bills of exchange for partnership pur- 
poses ; that the other defendant accepted 
the bill in question in the name of the 
co-partnership, in fraud of him, C., and 
not for the partnership, but for his own 
private purposes, and without the con- 
sent of C., and that there never was any 
consideration or value received by C., 
for the acceptance or the payment there- 
of, and that the plaintiff at the times of 
drawing and accepting the bill had no- 
tice of all the premises. 
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Held, on special demurrer, that, as 
the plea alleged notice to the plaintiff at 
the very time when the bill was accepted, 
that the implied authority of his co-part- 
ner to bind C. by the acceptance did not 
exist as to the particular bill, the plea 
contained no confession of the acceptance 
in fact, and was therefore bad as an ar- 
gumentative traverse of the acceptance 
by C., alleged in the declaration. Jones 
v. Corbett, 2G. & D. 308. 


PATENT. 

(Construction of specification — Prac- 
tice — Motion in arrest of judgment.) 
The plaintiff obtained a patent for ‘‘ an 
improvement in cards, for carding wool, 
cotton, silk, and other fibrous substances, 
and for raising the pile of woollen and 
other cloths.’’ In his specification he 
stated his invention to consist in ‘‘ the 
application and adoption of caoutchouc 
or India rubber, as a substitute for the 
fillets or sheets of leather that were 
commonly used in the construction of 
ordinary cards, and thus giving a supe- 
rior elasticity and durability to cards,”’ 
and in describing the mode of preparing 
the article, stated that ‘‘ the regularity 
of distance and uniformity of dents or 
teeth of the cards were found to be bet- 
ter preserved by a piece of linen, com- 
monly called brown holland, or other 
the like cloth, well glazed and cemented 
on to the back of the caoutchoue or 
India rubber ; ’’ that the cloth so placed 
rendered the action of the dents or teeth 
less uncertain in elastic movements ;”’ 
that ‘‘the cloth so cemented to the 
India rubber or caoutchoue was to be 
affixed to the cylinder or board of the 
ordinary carding engine by nails, but if 
it was to be affixed by cementing (which 
he recommended as the best mode of 
applying the cards), then it was desirable 
to remove the cloth ; ’’ he then proceeded 
to show the ordinary mode of pricking 
or piercing holes for the reception of 
the dents or teeth, the mode of cutting 
the India rubber, &c. 

The defendants subsequently obtained 
a patent also for ‘an improvement or 
improvements in cards for carding vari- 
ous fibrous substances, part of which 
improvements may be used as a substi- 
tute for leather ;*’ and in their speci- 
fication they stated their invention to 
consist in the manufacture of a new ma- 
terial or substance for receiving the wire 
teeth — which they described to be a 
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woven fabric of a peculiar construction, 
soft and porous, saturated with a sola- 
tion of India rubber, by being repeatedly 
passed through it, and then dried and 
submitted to pressure, the object being 
to obtain a fabric extremely elastic in 
the direction of its thickness, so as to 
impart elasticity to the wire teeth when 
set therein. 

In an action for an alleged infringe- 
ment by the defendants of the plaintiff's 
patent, by the manufacture and sale of 
the article so described in their specifica- 
tion, the defendants pleaded — first, not 
guilty ; secondly, that the plaintiff was 
not the true and first inventor ; thirdly, 
that the alleged invention was not at 
the time of making the patent new as to 
the public use and exercise thereof in 
England ; fourthly (setting out the 
specification), that certain cards, that is 
to say, sheet cards and top cards, were, 
before and at the time of granting the 
letters-patent, cards for carding cotton 
and other fibrous substances, within the 
meaning of the letters-patent and speci- 
fication, and during all that time were 
ordinary cards within such meaning, and 
in general and known use; and that the 
said invention was and is unfitted and 
useless for the purpose of construction 
of sheet cards and top cards, or either 
of them, as claimed and described in and 
by the letters-patent and specification, 
wherefore that the said letters-patent 
were void ; fifthly, that the plaintiff did 
not in and by his specification, ‘* so set 
out as aforesaid,’’ particularly describe 
and ascertain the nature of the inven- 
tion, and in what manner the same was 
to be performed. Issue having been 
joined upon these pleas, or upon the 
replications thereto, and the jury, after 
hearing a considerable body of evidence 
on both sides, having found for the plain- 
tiff upon all the issues, the Court refused 
to disturb the verdict: Ahd held, that 
the specification, as set out in the intro- 
ductory part of the fourth plea, was not 
upon the record, so as to warrant a mo- 
tion in arrest of judgment, founded on a 
supposed insufficiency of the invention 
therein described to form a subject mat- 
ter of a patent. And that the invention 
was described in the specification with 
sufficient peculiarity. At the trial, the 
judge, having summed up the evidence, 
and left to the jury the several questions 
of fact raised upon the record, was re- 
quested by the defendants to put to them 
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the following questions : first, ‘‘ whether 
the mode adopted by the defendants of 
saturating the cloth with dissolved India 
rubber, was not known to and practised 
by one Hancock, before the date of the 
plaintiff's patent ; ’’ secondly, ‘* whether 
or not, if the dents or teeth were fixed 
in the fillet (meaning the sheet of India 
rubber), and the cemented cylinder, 
without any linen at the back, it would 
answer the purpose of a sheet card : *’ 
Held, that his refusal to comply with 
this request was not misdirection. Wéai- 
ton v. Potter, 4 Scott, N. R. 91. 


TROVER. 

(When maintainable by factor.) C., 
a manufacturer at Newcastle, consigned 
goods to E. & Wo., his factors in Lon- 
don, specifically to meet a bill drawn 
upon them, transmitting to them a re- 
ceipt, signed by the mate of the vessel, 
acknowledging the goods to have been 
received on board to be delivered to FE. 
& Co.: Held, that E. & Co. had a sut- 
ficient property in the goods to entitle 
them to maintain trover against a wrong- 
doer, the consignor not having repudiated 
the contract upon which they were sent. 
(5M. & Sel. 350; 1 Bos. & P. 563; 
3M. & W. 15; 4M. & W. 775.) 
Evans v. Nichol, 4 Scott, N. R. 43. 


WITNESS. 

(Attachment against, for disobeying 
subpana— Form of subpana.) A sub- 
pena requiring the party to attend the 
trial of a cause on the commission day 
of the assizes, extends to the whole 
assizes, and it need not go on to require 
his attendance ‘‘ from day to day until 
the cause is tried.”’ 

Semble, it is not sufficient, in answer 
to an application for an attachment 
against a witness for disobedience to a 
subpeena, to show that his evidence was 
not material. 

In answer to a motion for an attach- 
ment, the witness swore, that he had 
been for some time in bad health ; that 
on the day before the trial came on, he 
had been in readiness to attend and give 
evidence ; that on the morning of the 
trial he was unwell, and did not rise 
until ten o'clock, and that on going 
shortly afterwards to his office, which 
was in his way to the court, he found 
the cause had been tried. The court 
discharged the rule. Scholes v. Hilton, 
10 M. & W. 15. 
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Digest of American Cases. 


Selections from 9 New Hampshire Reports. 


ABATEMENT, 

1. Matters in abatement will not be 
decided upon a case stated. Libby v. 
Hodgdon and Trustee, 394. 

2. Where the defendant pleads in 
abatement the pendency of another 
action, for the same cause, commenced 
at the same time, the plaintiff, on a 
replication that the other was not com- 
menced and pending at the same time, 
may give evidence that it was com- 
menced on a subsequent day, notwith- 
standing both writs bear date the same 
day. Davis v. Dunklee, 545. 

3. But if the two suits were in fact 
commenced at the same time, the pen- 
dency of each might be pleaded in 
abatement of the other, and both be 
defeated ; or the court might, in its dis- 
cretion, quash both upon motion. Jd. 


ADULTERY. 

1. On an indictment for adultery, a 
copy of the record of the marriage, from 
the town clerk’s office, duly certified, 
with proof of the identity of the party, 
is competent evidence. State v. Wai- 
lace, 515. 

2. Evidence of improper familiarity 
between the parties accused, a short 
time previous to the act charged, is 
admissible, in corroboration of other 
evidence. Id. 

3. An unmarried man, who has 
unlawful intercourse with a married 
woman, from which spurious issue may 
arise, is guilty of adultery. Jd. 

4. Where an indictment alleges that 
the defendant, at, &c., committed adul- 
tery with one L. W., without any 
farther designation; and it appears that 
there are in that town two individuals 
of that name, father and son, and that 
the latter uses the addition of ** junior ”’ 
to his name, and is thereby well known 
and distinguished from his father; the 
respondent has the right to understand 
that the offence is charged to have been 
committed with the father, and evidence 
of adultery with L. W., junior, cannot 





be admitted under such indictment. 


State v. Vittum, 519. 


AGENT. 

1. If a person, having no authority to 
act as agent, undertakes so to act in 
making a contract, and the contract 
which he makes, rejecting what he was 
not authorized to put to it, contains apt 
words to charge himself, he is person- 
ally liable upon it. Woodes v. Dennett, 


2. Where a person who has no 
authority to perform an official act or 
duty, attempts to perform it, his acts 
cannot be made valid by the subsequent 
assent of the officer who had authority 
to do the act; nor is his assent to be 
presumed because it was for his benefit, 
even if such officer might, by a previous 
appointment, have constituted a deputy 
to perform the duty. Skinner v. White, 
204. 

3. A committee appointed by a town 
to lay out a sum of money voted to be 
raised for the repair of a highway, have 
not power to bind the town by a pro- 
missory note, unless thereto specially 
authorized. Savage v. Rix, 263. 

4. In order to bind the principal by a 
written contract executed by an agent, 
it must in some way appear from the 


written instrument to be the contract of 


the principal. Jd. 

5. If an agent, in making such con- 
tract, fail to execute it in such manner 
as to bind his principal, but use apt 
words by which to make a contract for 
himself, whatever there may be which 
indicates that he might be an agent, 
must be regarded as description, and he 
will be liable as on his own personal 
contract. Jb. 

6. Where a person who has been 
constituted attorney to sell lands with a 
power of substitution, has substituted 
another person, who has made sale 
accordingly, the former cannot recover 
the money in an action in his own name. 
Hutchins vy. Gilman, 360. 
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DIGEST OF AMERICAN CASES. Al 


ALIMONY. 

1. The term alimony, as used in this 
state, generally signifies an allowance 
decreed to the wife on a divorce from 
the bonds of matrimony. Parsons v. 
Parsons, 309. 

2. And this court has not power to 
allow alimony to the wife upon the mere 
desertion of the husband, disconnected 
from a suit for a divorce. Jb. 


AMENDMENT. 

1. Amendments of the records of 
towns must be made by the person 
who was in office at the time when 
the proceedings were had; but it is 
not necessary that he should hold the 
office at the time of making the amend- 
ment. Gibson v. Bailey, 168. 

2. Such amendmeats will be permit- 
ted on evidence showing the truth of 
the facts alleged, where the record is 
used as evidence in a suit pending in 
court. Ib, 

3. The proper form of making such 
amendment is to draw out the amend- 
ment, and annex it, with the order of 
an allowing it, to the original record. 
b. 

4. Where what is necessary in the 
proceedings of a town, although not for- 
mally entered of record, is so far stated 
as to lead to a belief that a correct 
record might have been made, a subse- 
quent purchaser of land sold for taxes, 
takes his title from the former owner, 
subject to a right to have the record 
put in form, if the truth will warrant it. 


5. But if nothing appears upon the 
record, in relation to any particular fact 
which is necessary to be shown in 
making out a title under a sale for taxes, 
and nothing is set down from which it 
is naturally to be inferred that such fact 
existed, no amendment can be made to 
the prejudice of a subsequent bona fide 
purchaser under the original owner. Jd. 

6. Where the original declaration 
was trover for certain goods, the plain- 
tiff cannot amend, by introducing a new 
count, charging that the defendant 
attached the same goods on a writ in 
favor of the plaintiff, and by his negli- 
gence lost them. Goddard v. Perkins, 
488. 


ARREST. 
1. In cases of the commitment of a 
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prisoner to gaol, a true and attested 
copy of the precept on which the arrest 
was made should be delivered to the 
gaoler, to show the authority by which 
the prisoner is detained in custody. 
Atherton v. Gilmore, 185. 

2. It should appear by the officer’s 
return on the precept, that such copy 
was left with the gaoler. Where, 
however, the officer returns that he has 
comitted a prisoner to gaol, it will be 
presumed that the commitment is in con- 
formity to law, and the return will 
either be conclusive on this point, or at 
least prima facie evidence, until contra- 
dicted. Jb. 

3. In all cases of the delivery of a 
prisoner from one officer to another, the 
original precept, ur a certified copy, 
should be delivered to the officer receiv- 
ing the prisoner, with the proper return 
thereon. Jd. 

4. Words are sufficient to constitute 
an imprisonment, if they impose a 
restraint upon the person who is ac- 
cordingly restrained. Pike v. Hanson, 
491. 

ASSUMPSIT. 

1. Where two executed several pow- 
ers of attorney, to the same person, for 
the sale of an estate, which was sold — 
held, that each was severally entitled to 
recover his share of the proceeds, 
Hutchins v. Gilman, 359. 

2. Where a person who has the 
money of another in his hands, accounts 
for it to a third person, for the owner, 
the latter, after a demand made, may 
maintain an action for money had and 
received against the party who thus re- 
ceived it. Jd. 

3. The statute of limitations does not 
begin to run,in such case, until after a 
demand has been made, no cause of ac- 
tion existing until that time. S. C, 
360. 

4. Where a party entitled to money, 
demands what is due to himself, and 
also money which is due at the time to 
another, and the party on whom the 
demand is made denies that he is liable 
to pay anything, but offers to pay part 
rather than have a controversy ; there 
is a sufficient demand and refusal to sup- 
port an action for the amount due the 
party making the demand. J. 

5. Where the bill of sale of a vessel 
is unconditional, the purchaser is liable 
for supplies, though he may never have 
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taken possession of the vessel, and 
though neither the master, nor the 
merchant furnishing the supplies, had 
any knowledge of the sale. Lord v. 
Ferguson, 380. 

6. But where C. executed a bill of 
sale of a vessel to a creditor of his, and 
left the same at the custom-house, with- 
out the creditor’s knowledge, and the 
vessel subsequently arrived —was re- 
paired and fitted out again by C., when 
he executed a second bill of sale to said 
creditor, who thereupon took the first 
bill of sale from the custom-house — 
held, that the first bill passed no title, 
and subjected the grantee to no expen- 
ses of said repairs or outfit. 1d. 

7. Where a person has been sum- 

moned to attend court as a witness, and 
his fees have been paid him, but he 
neglects to attend, assumpsit will not 
lie for money had and received, to re- 
cover the money back. Leighion v. 
Twombly, 483. 
- 8. J. conveyed to A. his farm, then 
in the occupation of P. as his tenant, 
and gave notice thereof to P., who of- 
fered to pay rent to A., but A. de- 
clined to receive it, a controversy hav- 
ing arisen whether the title passed by 
the deed of J. It was finally decided 
that the title did pass— held, A. might 
recover of P. in assumpsit for the use 
and occupation of the land. Alton v. 
Pickering, 494. 


ATTACHMENT. 

1. A sheriff, having attached real 
estate by virtue of a writ, and left with 
the town-clerk of the place where the 
estate was situate, a copy of the writ 
and of the return of the attachment, af- 
terwards, before the return day, altered 
his return of the attachment, and went 
to the office of the town clerk and 
amended the copy of the return, which 
had been left there, accordingly ; it was 
held, that the attachment must be con- 
sidered as made on the day when the 
amended copy of the return was left with 
the town-clerk. Cogswell v. Mason, 48. 

2. An attachment of personal chat- 
tels vests no property in the goods in 
the creditor. Goddard y Perkins, 488. 


AWARD. 
1. If an award is void for all that is 
to be done on the one part, it is void for 
the whole. Hale v. Woods, 103. 


2. Where the owner of land conveyed 
it to third persons, after which, being 
sued by an adjoining owner for an 
alleged trespass, he agreed with the 
plaintiff in that action to submit it to 
referees, with power to settle the line — 
held, that the award of the referees, 
determining the line, was not binding 
upon the persons to whom he had con- 
veyed ; and that they, or their grant- 
ees, could not, therefore, avail them- 
selves of it, against the plaintiff in that 
action, by way of estoppel. J. 

3. Where referees, after a hearing of 
the parties, receive and act upon the 
declarations of one of the parties, or of 
third persons, made without the knowl- 
edge of the other party, their report will 
be set aside on the application of the 
party injured by such proceedings. 
Bassett v. Harkness, 164. 


BAILMENT. 

1. Where property was bailed to 
another, and the bailee was to keep it 
till called for, and was to pay a fixed 
sum by the year for the use of it, it was 
holden not to be a bailment for aterm of 
time, but a bailment terminating at the 
option of the bailor. Drake v. Reding- 
ton, 243. 

2. It was also holden, that the bailor 
in such case, having the right of resum- 
ing the property at any time, might 
maintain an action against a stranger for 
any tortious dispossession of the prop- 
erty from the bailee. Jp. 

3. Where the plaintiff let to another 
a certain number of sheep, of a given 
weight, to be kept well, and returned in 
one year, all to be of good age, and the 
same weight of sheep, and the bailee 
was also to deliver a certain weight of 
washed wool, as good as should be av- 
eraged from the flock — held, that the 
same sheep were to be returned, with a 
sufficient number of other sheep of equal 
quality with those delivered, to make up 
losses, if any occurred. Bellows v. 
Denison, 293. 

4. Where said sheep were attached 
by a creditor of the bailee — held, that 
trover would lie on demand and a re- 
fusal to deliver the sheep ; but that tro- 
ver would not lie for the wool, which 
was the produce of the sheep, and vest- 
ed in the bailee. 0. 
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Notices of New Doolis. 


De Vera Jupicn Juratorum Orierne, 
Natura ET INDOLE. Dissertatio inau- 
guralis quam illustri jurisconsultorum 
ordini in alma literarum Universi- 
tate Ruperto-Carola Heidelbergensi ad 
Gradum JDoctoris summos in Jure 
Civili et Canonico honores rite obtinen- 
dos submisit Auctor Tuomas CavuTte 
REYNOLDS, Carolina-Americanus. 
Heidelberge : 1842. pp. 90. 


This is the Inaugural Dissertation by 
a young gentleman of South Carolina 
on receiving the degree of Doctor of 
Laws from the University of Heidelberg. 
Prefixed to the tract is a copy of the di- 
ploma, conferring the laurel — in virum 
doctissimum et clarissimum Thomam Cau- 
teum Reynolds, Carolina-Americanum, 
examine rigoroso summa cum laude supe- 
rato Gradum Doctoris summos in utroque 
jure honores rite contulimus. . It would 
seem that Dr. Reynolds had studied in 
the University of Heidelberg, one of the 
famous seats of learning in Germany, 
adorned, till recently, by the great 
name of Thibaut, and at present by that 
of Mittermaier. The Dissertation, which 
is written in Latin, bears most gratifying 
testimony to the early learning and tal- 
ents of the author. In a foreign land, 
away from the immediate influence of 
the conspicuous men of our country, he 
has nevertheless turned his eyes home- 
ward, and dedicated his little tract to 
Mr. Legaré, the Attorney General. Viro 
illustri, Hugoni S. Legaré, Charleston- 
iensi, Unionis Americane Procuratori 
Generali Justitieque Administrande Pre- 
Jecto, Jurisconsulto Peritissimo, Oratori 
Eloquentissimo, omni doctrina Ornatissi- 
mo, in reverentia testimonium, gratamque 
multorum in me collatorum beneficiorum 
et amicitia memoriam hec opusculum dat, 
dicat, dedicat Auctor. 

It was in obedience to the customs of 
the German Universities, where persons 
are candidates for degrees, that Dr. Rey- 
nolds wrote and published his disserta- 


tion; and we are proud that this pro- 
duction of a countryman compares so 
favorably with many others that we have 
seen from German students. We have 
before us now an Inaugural Dissertation 
de Mortis causd Donatione by Anselmus 
Fredericus Fester, which relates to a 
topic very unlike that discussed by Dr. 
Reynolds, its illustrations being drawn 
from the Roman law, while those of the 
latter pertain to English and American 
jurisprudence. Both in their respective 
fields are ingenious and learned essays ; 
but we could not hesitate to claim for 
that of our countryman at least an equal 
degree of praise with that which we 
gladly award to the German. 

It will be seen from the title of the 
dissertation at the head of this article, 
that it relates to the true origin, nature 
and character of the trial by jury. It 
excites unwonted feelings to see this 
subject discussed in the Latin tongue. 
The ancient Romans looked upon the 
Britons, and perhaps with justice, as 
separated from the civilization of the 
ancient world, as much by their charac- 
ter and institutions, as by their geograph- 
ical position : 

Et penitus toto divisos orbe Brittannos. 


But the language of the proud conquer- 
ors is now employed to explain and il- 
lustrate a British institution, which is 
more instinct with the spirit of freedom 
than anything which has proceeded from 
the Campus Martius or the banks of the 
Tiber. As might be expected, the terms 
resorted to often want the sanction of 
classical authority; and the author 
seems to think an apology is needed, 
when in speaking of the grand and petit 
jury he calls them, juratam magnam et 
parvam. He rightly adds that he pro- 
fesses the science of jurisprudence, and 
not philology, and that he prefers to 
write clearly and distinctly, that all may 
understand, rather than to excel by any 
highly-wrought elegance. 
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The dissertation begins by pointing 
out some of the mistakes into which 
writers, particularly those on the Conti- 
nent have fallen, with regard to the ori- 
gin of trial by jury, beginning, however, 
with Blackstone’s assertion that it was 
instituted by Alfred. Then follows a 
critical and historical exposition of the 
origin of the trial by jury. The early 
Saxon institutions are examined with 
acuteness and learning. The next part 
relates to the nature and character of 
trial by jury, which are considered with 
not a little fulness. It is, however, evi- 
dent that the writer, as he himself states, 
had not access to many of the recent 
English works, which would throw light 
on his subject. ‘This seems quite natu- 
ral, when we consider that he wrote in 
a foreign country, and, as it appears, not 
even under the shadow of that university 
from which he has received his degree ; 
for his dissertation bears date at Prague, 
the ancient capital of Bohemia. — Scribe- 
bam Prage (Behem.) M. Decemb. 1841. 

It is not a little interesting to meet in 
a Roman dress, the opinions of the At- 
torney General of Massachusetts. Quum 
jurati officia sua recte intelligant atque 
comprehendant, recteque absolvant, haud 
mirandum est civiratis MassacuusEetts 
PROCURATOREM GENERALEM a@sserere po- 
tuisse, nullam causam per longum tempus, 
quo tribunalibus interfuit, fuisse in qua 
jurati non juste recteque deciderunt. § 27. 

We understand that the author has 
returned to his native place, Charleston, 
in South Carolina, where we wish him 
all happiness, and abundant occasions of 
making his learning and talents useful to 
the country. He will not forget the ac- 
quisitions he has stored up from his 
studies in Heidelberg ; and the lectures 
of the professors, and the influences of 
that ancient university will still haunt 
his soul. Overhanging the small build- 
ing of the University is the famed castle 
of Heidelberg, which Longfellow has 
sketched with his unrivalled pen. ‘ The 
cunning hand of Art,” he says in Hype- 
rion, “was busy for six centuries, in 
raising and adorning these walls; the 
mailed hands of Time and War have 
defaced and overthrown them in less 
than two. Next to the Alhambra of 
Granada, the castle of Heidelberg is the 
most magnificent ruin of the middle 
ages.” The recollections of this relic 
of a former day will blend with the 
learned associations of the place; and 
the castle of Heidelberg, every stone of 
which has a tongue that speaks to the 
beholder, shall mingle its elevating influ- 
ences with the instructions of the Uni- 
versity. 
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Proceepines IN THE Municrrat Covert 
or THE Crry or Boston, occasioned by 
the sudden Death of Hon. Pevrer O. 
Tuacuer, late Judge of that Court. 
Boston: Eastburn’s Press. 15843. 


We acknowledge an old-fashioned re- 
verence for the judicial station. We re- 
gard it as the most elevated, the most 
honorable and the most conservative 
function known to the state. They who 
discharge its duties well are entitled to 
the lasting gratitude of their country, 
and to those who, with honest intentions, 
yet from defects of organization or infe- 
riority of capacity, fall short of the high- 
est stendard, we cheerfully apply the 
genial language of the poet ; 

“ Be to their faults a little blind, 
Be to their virtues very kind.” 


Nothing of a public nature has occurred 
since we came to man’s estate, which 
has given us so much pain, as the recent 
attack upon the independence of the Ju- 


diciary of Massachusetts, by the act of 


the legislature reducing their salaries ; a 
pain, enhanced by the apathy with 
which it has been received by the people 
of this Commonwealth. 

The late Judge Thacher was not a 
popular judge, and indeed it would be 
ditlicult for any one, who brought to the 
bench of that court, a stern determination 
to do his duty, without fear or favor, to 
be popular. But he was a conscientious 
and an intrepid magistrate, who never 
hesitated to take the course which seem- 
ed to him right, with a respectable na- 
tive capacity and more than respectable 
legal attainments. He was fond of the 
law, and studied it from mere love of the 
pursuit, though he never attained toa 
very accurate legal discrimination. His 
deportment upon the bench was not 
marked by the highest dignity, but it 
was kindly and tolerant. His industry 
was most exemplary, and, on the whole, 
no man can deny that the public was most 
faithfully served by him in his judicial 
capacity, that person and property were 
carefully protected by the action of his 
court, and that justice was meted out to 
offenders with a strict, but an impartial 
and passionless hand. The post he oc- 
cupied was not an enviable one. The 
compensation was small, the labor was 
severe, distasteful and wunimproving, 
and instead of dwelling so much upon 
his trivial defects, as was too much the 
case with the bar and the press, how 
much more kind, how much more mag- 
nanimous, how much more just would it 
have been, to have felt an impulse of 
gratitude that so good a man and so 
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well-read a lawyer should have been 
found willing, for so many years, to dis- 
charge that thankless and exhausting 
trust. It is unlucky for Judge Thacher’s 
own fame, that the court, over which he 
presided, has been abolished, or rather 
absorbed into the court of Common Pleas, 
though the change itself is unquestiona- 
bly a judicious one. Few lawyers would 
have been found willing to assume its 
ill-paid and laborious duties, breathing 
perpetually the atmosphere of crime, 
checking the petulance, enlightening the 
ignorance, and enduring the flatulent 
rhetoric of callow lawyer-lings, who 
would not have given us occasion to re- 
gret Judge Thacher. 

With the address of the learned and 
excellent Mr. Chief Justice Williams, — 
whose name should never be mentioned 
without some epithet expressive of the 
admiration and sespect which he has 
awakened in the bar of this county by 
the manner in which he has discharged 
his judicial duties — we have been much 
pleased. Its style is neat and accurate, 
the topics are chosen with judgment and 
treated with good taste. It has the dou- 
ble merit of saying well what is said, 
and of not saying too much. The com- 
mendation bestowed upon Judge Thach- 
er is just, but not extravagant or in- 
discriminate, and the composition as a 
whole is marked by that good sense 
which is so striking an element in its 
author’s judicial character. We quote a 
few paragraphs, which are no more than 
fair specimens of the style and spirit 
of this address. 


“The difficulties and discouragements 
which beset his path of public duty, are, on 
this occasion, appropriate subjects of con- 
templation and remark. Many — perhaps 
most —of these difficulties and discourage- 
ments originated in, or were aggravated by, 
what I may perhaps, without impropriety, 
denominate his judicial solitude. e stood, 
and was obliged to stand alone, and to rest 
entirely on his own solitary and unaided 
strength. In no emergency could he call on 
a colleague or associate to come in and share 
his burdens, relieve his labors, or parti- 
cipate in his cares, even for a single hour. 
From day to day,—from week to week, 
—from month to month, —from year to 
year, — for nearly one fifth part of a cen- 
tury, he endured the almost solitary con- 
finement and hard labor of official duty and 
responsibility. The hand “4 = be weary, 
the head might be sick, the heart might be 
faint, and the whole physical and mental vi- 
gor exhausted by fatigue or indisposition, 

ut still there was no helping hand to retieve, 
no rest to refresh. He was still obliged to 
ge eae in the tread-mill round of toil, till 

s allotted task could be finished by his own 
unaided efforts. 
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“Tt may be said, and said truly, that he 
was not absolutely alone. There were 
human faces and human forms around him, 
There were the ministerial officers of the 
court, to preserve order and execute his man- 
dates. There was the clerk, to record his 
judgments. There was the attorney for the 
commonwealth, to present and arrange the 
evidence of guilt. There were, occasionally, 
the counsel for the accused, to present and 
enforce the grounds of defence. There, too, 
were the — to take their share in the 
responsibility of conviction or acquittal. 
And there were the accused, waiting and 
watching, with anxious solicitude, the result 
of their trials. But still the judge was alone 
in his Judicial office ; and the labor and 
responsibility of supervising, guiding, and 
governing the whole machinery of the pro- 
ceedings ; of deciding promptly the numer- 
ous questions started by ingenious counsel, 
in the progress of the trials ; of summing up 
the evidence, and instructing the juries in 
matters of law ; and finally, on conviction, of 
awarding pudgment, rested on the judge 
alone. If, under this crushing weight of 
care, labor, anxiety, and responsibility, pa- 
tience, as well as sirength, sometimes failed, 
who can have the heart to censure him harshly 
for his human infirmity? In whom, under 
similar harassing circumstances, would pa- 
tience have had its more perfect work ? 

* But his judicial solitude not only deprived 
him of the aid and assistance of associates 
in the labors and vexations of the court while 
in actual session, but it also deprived him 
of the privilege of consultation, advice, and 
sympathy in the recess, and during the va- 
cations. He could rely for counsel only on 
the powers of his own understanding. No 
one was under obligation to listen to, or te 
solve his doubts. He could suggest and un- 
fold them to others ; but if they listened, it 
was with apathetic indifference ; if they gave 
advice, it was merely from the impulse of 
first impressions, and not from mature exam- 
ination ; and it was without any feeling of 
responsibility or obligation; and if they 
sympathized, it was with a transient emo- 
tion, which passed away with his presence. 
However complicated and difficult might be 
the questions presented ; — whatever their 
magnitude and importance ;— how deeply 
soever they might involve the reputation and 
liberty of the accused, the happiness or mis- 
ery of his family and friends, or the peace 
and welfare of the community,—he was 
still compelled to meet them, and to grapple 
with them alone, and as he best could. He 
could follow only the light of his own reason, 
with such aid as he could derive, in the 
intervals of his laborious employment, from 
his researches into precedents and author- 
ities. 

“Let me not be misunderstood. I would 
not intimate that the judge could derive no 
aid from the suggestions and arguments of 
the learned counsel, who took part in the ad- 
ministration of justice in this court. The 
mental labors of the judge were, undoubt- 
edly, greatly facilitated by such suggestions 
and arguments. But they could not be re- 
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ceived and adopted by him, without careful 
examination and reflection. He was obliged 
to revolve them in his own mind ; to ana- 
lyze, modify, and discriminate before adjudi- 
cation. This was no small labor. It re- 
quired continued and concentrated attention, 
and incessant mental activity ; and the in- 
tense workings of the intellect, though not 
visible or tangible to sense, are not Jess wear- 
ing and wearisome than the severest toils of 
manual labor. If, under these embarrass- 
ments, our departed friend sometimes erred 
in judgment, who will presume to say his 
errors were those of wilfulness, carelessness, 
or incompetency, and not merely of human 
infirmity? Who, with an overweening confi- 
dence in his own infallibility, wil! presume 
to say, ‘I should have done better r™ 
ArGuMent Berore THE Unitep States 
Supreme Covwrt, in the Case of Antuur 
Bronson, a Citizen of the State o 
New York, Complainant, and Joun H. 
Kinzie, (et al.) Citizens of the State of 
Illinois, Defendants, involving the con- 
stitutionality of the act of the Legisla- 
ture of the State of Illinois, passed 
17th February, 1841, commonly known 
as the “ Apprisal or two-thirds valua- 
tion law.” By Isaac N. Arnoxp, of 
Chicago, Illinois, Counsel for Com- 
plainant. 1543. 


We purposely omit an examination of 
this argument, until we can see a report 
of the whole case, including the argu- 
ments on both sides, together with the 
opinion of the court. We are glad to 
see the following testimony, as to the 
general policy of the relief laws, in the 
concluding paragraph of the argument : 

“ Tt is not intended here to discuss the ge- 
neral policy of these laws, but all who have 
observed their operation will admit, that 
wherever they exist, the obligation of con- 
tracts is little felt, and that they ultimately 
injure the class they are designed to relieve, 
and prolong and increase the distress of the 
whale community — that fraud abounds — 
credit is necessarily greatly impaired, the 
debtor made dishonest, and the creditor 
extortionate.” 





Reports of Cases aRGUED AND DETER- 
MINED IN THE Superior Court or Jvu- 
picature or New Hampsuire. Vol. 
1X. Concord: Asa McFarland, 1843. 


This volume completes the Reports in 
New Hampshire down to the De:ember 
Term, 1838, in Merrimack. We have 
heretofore spoken of these reports in 
terms of praise, and from the slight ex- 
amination which we have been able to 
give the present volume, we see no rea- 
son to change our opinion in any respect. 
We cannot but remark, however, for the 
second time, upon the manner in which 


the names of the parties are given when 
there is more than one plaintiff or de- 
fendant. Sometimes it is “and a”— 
sometimes “ & a” — sometimes “et a,” 
and sometimes ‘‘& Co.” Besides the 
want of uniformity which this manner 
of stating the names of cases exhibits, it 
is neither scholar-like nor in good taste. 
Thus we have Smith vs. Burley and a. — 
Davis vs. Dunklee & a.— Browne & Co. 
vs. Stackpole. This is but a slight de- 
fect, but it is one so easily remedied, that 
we hope to see it corrected in volumes so 
remarkably well executed in other re- 
spects. 





Rerorts or Cases aDIUDGED IN THE 
Supreme Court or THe Province or 
New Brunswick, COMMENCING IN Hit- 
ary Term, 1835. By Georce F. S. 
Berron, Barrister at Law. Frederic- 
ton: 1539. 

This volume contains the cases argued 
and determined in the Supreme Court 
of New Brunswick, from Hilary Term, 
in the fifth year of the reign of William 


IV., to Hilary Term in the second of 


Victoria. Mr. Berton having published, 
in the Royal Gazette, a portion of these 
cases in 1535, from notes taken for his 


own use, was, by virtue of a statute of 


the legislature, in 1836, appointed re- 
porter to the court, by the lieutenant- 
governor. This is his first volume, and 
we presume, from an allusion to David 
S. Kerr, Esq., as the “‘ present reporter,” 
in a note to page 444, that it is his last. 
The reporter seems to have performed 
his duty well, although his labors ap- 
pear to disadvantage, from the wretched 
mechanical execution of the work. The 
opinions of the court are, in general, 
characterized by sound judgment, and 
varied learning. 





A New Apsripement or tue Law. By 
Mattrnew Bacon, or tHe Mippie 
Temrte, Esq. With large additions 
and corrections, by Sir Henry Gwyl- 
lim, and Charles Edward Dodd, Esq. 
And with the Notes and References 
made to the Edition published in 1509, 
by Bird Wilson, Esq. To which are 
added Notes and References to Ameri- 
can Law and Decisions, by Joun Bov- 
vier. Vol. 1. Philadelphia: 1542. 


It was our intention to have noticed 
this book at some length this month ; 
but we only have space for the title, and 
must postpone our remarks to a future 
number. The edition is dedicated to 
Mr. Chief Justice Gibson, of Pennsyl- 
vania. 
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Intelligence and Miscellany. 


Cast or THE Somers.— Since our ar- 
ticle on the case of the Somers was put 
in type, the result of the court martial 
has been made public. The court pro- 
nounces each of the articles and specifi- 
cations not proved, and the President of 
the United States confirms its judgment. 
Commander Mackenzie is therefore dis- 
charged, as we had anticipated he would 
be. But this form of acquittal is a de- 
parture from the common course of pro- 
ceedings, for which no good reason is 
apparent. There is more of sound sense 
and public justice in the established 
forms of law than is generally imagined, 
and every alteration of them, if it does 
not in the first instance work an individ- 
ual wrong, isa precedent for future fa- 
voritism or oppression. 

The charge against Commander Mac- 
kenzie was, that he committed the crime 
of murder. To this charge he pleaded : 

** ] admit that acting midshipman Philip Spen- 
cer, boatswain’s mate Samuel Cromwwell, and sea- 
man Elisha Small were put to death by my order, 
as commander of the United States brig Somers, 
at the time and place mentioned in the charges,— 
but as, under existing circumstances, this act was 
demanded by duty, and justified by necessity, I 
plead, Not Guilty, to all the charges.”’ 


Now, by this act of violence, he was 
guilty of murder, or not guilty, and the 
public and the prisoner had, as we 
think, a right to the judgment of the 
court on the issue joined by the plead- 
ings. When the court, after the fact of 
killing was proved, put the prisoner on 
his defence, it was a judicial decision 
that the deed, unexplained and unjusti- 
fied, was a felonious homicide. They 
received his evidence of justification, or 
excuse, and instead of a declaration that 
he is not guilty, they decide that the 
charge against him is not proved. 

Why this peculiar form of verdict ? All 
that the prosecution had to prove was 
proved in the first instance and admitted 
as matter of fact. Then comes the de- 
fence. If this is not proved, nothing is 
done in extenuation of the deed. Half 
proof, or any fractional part of satisfac- 
tory proof is no proof at all. The crime 
exists unless the prisoner proves that he 
acted under the pressure of that necessi- 
ty and duty, on the existence of which 
he relied as his only lawful excuse. 


We regret this form of verdict, because 
it fails to tranquillize the public mind. 
It leaves public opinion, which is the 
supervising court of the country, open to 
new agitation and doubt; and we object, 
too, because it leaves this military tribu- 
nal, whose supposed firmness and fear- 
lessness are its greatest claim to con- 
fidence, exposed to the imputation of 
being deficient in the moral courage 
which its situation imposed. 

There are cases in which the verdict, 
“Not proven,” is peculiarly proper. It 
is very common in the Scotch criminal 
law. Where the fact, necessary to sus- 
tain the charge, is believed to be true, 
and a strong suspicion of guilt attaches 
to the accused, but legal or plenary proof 
is wanting, this form of acquittal is the 
exact truth of the case. Not so here, 
where the fact was beyond all doubt, 
and the only inquiry for the court was, 
whether the allegations in defence were 
sustained. If these were “ not proved,” 
the respondent was not entitled to an 
acquittal. 

There is yet another peculiarity in this 
strange case. The record is transmitted 
to the President of the United States, 
and the judgment of the court is by him 
“confirmed.” To this is appended a 
sort of semi-official explanation in the 
newspaper of the government as follows : 

“ As these charges involved the life of the ac- 
cused, and as the finding is in his favor, he is en- 
titled to the benefit of it, as in the analogous case 
of a verdictof not guilty before a civil court, and 
there is no power which can constitutionally de- 
prive him of that benefit. The finding, there- 
fore, is simply confirmed, and carried into effect, 
without any expression of approbation or disap- 
probation on the part of the President, — no such 
expression being necessary.” 

It can hardly be supposed, that the 
President would confirm what he did not 
approve, or approve what he would not 
confirm, if he had any legal discretion in 
the premises. We understand this de- 
claration to be, therefore, that in case of 
an acquittal by a court martial, of a pri- 
soner charged with a capital offence, the 
President of the United States has no 
official duty, but nolens volens must carry 
the decision into effect. 

By the act of Congress of 1800, ch. 33, 
no sentence extending to loss of life can 
be carried into execution until confirmed 
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48 INTELLIGENCE AND MISCELLANY. 


by the President of the United States, if 
the trial is within the country. No sen- 
tence going to the dismission of an ofli- 
cer is to have effect until first approved 
by the President of the United States. 
No officer shall disclose the sentence of 
the court until it shall have been approv- 
ed by the proper authority. This use of 
the words approved and confirmed seems 
to us to be made without intending any 
distinction, and each proprio vigore im- 
plies an official discretion to disatlirm 
and disapprove. But it is true, that the 
act of congress does not, in express 
terms, require that a judgment of acquit- 
tal shall be confirmed or approved by the 
President, or oflicer ordering the court. 
The mutiny acts of Great Britain, so far 
as we have had opportunity to examine 
them, adopt the same phraseology. Cer- 
tainly there is no distinction in the stat- 
ute law of that country or this between 
an acquittal in a capital or inferior 
offence. The practice, as we understand 
it, has been universally and uniformly 
the other way, and has important conse- 
quences not merely to the individual on 
trial but to the discipline of the army 
and navy. This change, therefore, opens 
an important inquiry into the law, but 
we have no space now to discuss it. It 
was probably not adopted at Washing- 
ton without proper consideration and 
suilicient reasons. When we hear what 
they are, we may perhaps advert to the 
subject in a future number of our journal. 


Tue Larrmer Cast.— We omitted 
to state last month, that soon after the 
publication of our March number, con- 
taining the article on the Lattimer case, 
we received a letter from Rev. John 
Pierpont of Boston, expressing a desire 


to furnish for publication in this maga- 
zine an article, ‘‘the object of which 
would be to sustain the doctrine advanc- 
ed in the discourse, and to show that 
some of the positions, taken by the Re- 
porter against it, are indefensible” The 
editor answered this letter of the rever- 
end gentleman to the effect, that the 
(then) next number of the Reporter was 
nearly all in type, and it was impossible 
to comply with the request to publish 
the article referred to in that number. 
It was added, that there were other ob- 
jections to the course proposed, but that 
it Was unnecessary to state them, that 
already given being conclusive. 


Mr. Justice Story. — We have seen 
in the newspapers exaggerated accounts 
of the ill health of Mr. Justice Story, and 
statements that he was about to sail for 
England in company with Dr. Sewell of 
Washington. It is true, that the health 
of the learned judge has been very feeble 
during the winter, and he was unable to 
be at Washington at the late term of the 
Supreme Court. He did, at one time, 
under the advice of his physician, con- 
template a visit to England, but it will 
be gratifying to all of our readers to be 
informed, that his health is now very 
much improved ; so much so, that he 
has abandoned the idea of visiting Eng- 
land, at least for the present; although 
it is not probable that he will be able to 
resume his public duties at present. Ad- 
monished by the debility and prostration 
which were attributable to his varied 
and exhausting labors of the past year, 
he will doubtless yield to that repose to 
which his habits and character are so 
much opposed. 





TO OUR READERS AND CORRESPONDENTS. 


We commence the present volume of the Law Reporter under circumstances 
of considerable encouragement. Having good reason to believe, that our journal is 
acceptable to the profession in general, we shall make every effort to maintain the 
character of the work, and to render it more worthy of the support which it receives. 
As the proceedings in bankruptcy have become less interesting, in consequence 
of the repeal of the law, we shall have more space for decisions of a general char- 
acter. It is also our intention to devote more attention to Digests of Cases, both 
English and American; and our pages will hereafter contain notices of the 
principal decisions in the leading reports of both countries. In the miscellaneous 
department, also, we hope to make some improvements, in which we expect the 
aid of able professional writers. Upon the whole, we believe that the Law Re- 
porter will continue to be, what we have reason to suppose it has been considered, 
a useful, although a humble, aid to the legal profession, — “‘ holding,” with Lord 
Coke, “ this for an undoubted verity, that there is no knowledge, case, or point in 
law, seem it of never so little account, but will stand our student in stead one time 


or other.” 
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